April 1, 2016
Alexandra Pitts
Deputy Regional Director
Pacific Southwest Region
Sacramento, California
Sent via email to: yreka@fws.gov
Re: Comments on the Draft Environmental Assessment for the Candidate Conservation
Agreement with Assurances for Fishers in the Klamath, Cascade, and Sierra Nevada
Mountains and the Candidate Conservation Agreement with Assurances for Fishers on the
SPI ownership in the Klamath, Cascade, and Sierra Nevada Mountains
Dear Alexandra Pitts:
These comments are provided on behalf of Sierra Forest Legacy, the Center for Biological
Diversity, Central Sierra Environmental Resource Center, Sierra Club, Klamath-Siskiyou
Wildlands Center, Environmental Protection Information Center, California Wilderness
Coalition, Klamath Forest Alliance, Center for Sierra Nevada Conservation, Friends of the River,
Western Watersheds Project, Forest Issues Group, and Sierra Foothills Audubon Society. We
have reviewed the Environmental Assessment for the Issuance to Sierra Pacific Industries, Inc.
of an Enhancement of Survival Permit for Activities Covered by the CCAA (EA) and the draft
Candidate Conservation Agreement with Assurances for Fishers on the SPI ownership in the
Klamath, Cascade, and Sierra Nevada Mountains (CCAA). Based on our review of these
documents, we have several substantial concerns: (1) the activities covered by the CCAA are
likely to have a significant effect on the human environment and the U.S. Fish and Wildlife
Service (Service or FWS) must prepare an Environmental Impact Statement (EIS) to completely
and thoroughly analyze and disclose the significant effects of the activities covered under the

CCAA; (2) the timing of the pending listing decision by the Service, in relationship to a decision
on the draft EA and a finding on the CCAA, will not meet a fundamental requirement of the
CCAA or the defined underlying need of the EA; (3) the EA does not adequately analyze the
effects of converting 338,800 acres of uneven-aged forest to even-aged forest over the 10-year
lifespan of the CCAA (which will include the systematic removal within those areas of most
large trees that provide essential denning and resting structures for fishers), nor does the EA
sufficiently (i.e., subjectively, quantitatively, or spatially) define the extent to which the
conservation measures will be implemented and therefore one cannot sufficiently judge the
benefits of the conservation measures to fisher; (4) the monitoring program is wholly inadequate
to ascertain the effects of the covered activities on fisher or the effectiveness of the conservation
measures at minimizing the effects of the proposed action; (5) the EA fails to analyze the ability
of the alternatives to meet the purpose and need; and (6) the CCAA as drafted does not meet the
regulatory and policy requirements for such agreements and the timing of this comment period
seriously calls into question the validity of the proposed agreement; (7) the Service should not
rely upon the draft CCAA in making its listing decision for Pacific fishers; and (8) the Service
has not provided an adequate amount of time to review and comment on such a technically
complex and spatially large CCAA.
I. The EA Does Not Comply with NEPA.
A. The Service Must Prepare an EIS Because Activities Covered under the CCAA
Are Likely to Have Significant Effects on the Environment.
NEPA requires the federal government to prepare an EIS when it proposes a major federal action
that may significantly affect the quality of the environment. 42 U.S.C. § 4332(2)(C). To prevail
on a claim seeking an EIS, “plaintiffs need not demonstrate that significant effects will occur. A
showing that there are substantial questions whether a project may have a significant effect on
the environment is sufficient.” Anderson v. Evans, 371 F.3d 475, 488 (9th Cir. 2002). “This is a
low standard.” Klamath-Siskiyou Wildlands Ctr. v Boody, 468 F.3d 549, 562 (9th Cir. 2006).
Furthermore, it is the agency’s obligation to “put forth a ‘convincing statement of reasons’ that
explain why the project will impact the environment no more than insignificantly.” Ocean
Advocates v. U.S. Army Corps of Eng’rs, 402 F.3d 846, 864 (9th Cir. 2004). Sanctioning the
conversion of 380,000 acres of Pacific fisher habitat from uneven-aged forest with widely
distributed medium to large size conifers to a relatively uniform, even-age non-habitat condition
over 10 years, regardless of the conservation measures proposed, represents a significant and
long-term impact to the species and many other environmental resources that requires the
Service to prepare and EIS to clearly disclose the effects of the covered activities to the species
and the environment.
The relevant regulations that list factors to be considered in determining whether impacts from a
project are significant, and thus require preparation of an EIS, can be found at 40 C.F.R. §
1508.27. Notably, several of the ten factors that may lend to a significance determination are at
issue for this program: (1) the agreement lends itself to both beneficial and adverse significant
impacts; (2) the agreement is highly controversial; (3) the agreement involves highly uncertain or
unknown risks; (4) cumulatively significant impacts exists; and (5) the agreement may adversely
affect an endangered or threatened species or its habitat.
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Specifically, activities covered under the CCAA and all alternatives proposed in the EA will
have a significant effect on the human environment for the following reasons: (1) unique
resource characteristics (i.e., Pacific fisher habitat and uneven-aged forests) will be permanently
modified and degraded at a landscape scale; (2) the covered activities are highly controversial
and will impact an area twice the size of the state of Rhode Island (i.e., clearcutting or clearcuttype logging treatments that will affect 338,800 acres of uneven-aged forest scattered across 1.5
million acres of SPI lands within 16 California counties over a 10-year timeframe); (3) the EA
states that there is uncertainty regarding the potential effects of the covered activities on fisher;
(4) the CCAA and EA sets the precedent that, despite the admitted uncertainty and lack of an
adequate analysis of the effects of converting mixed-aged forests to even-aged forest plantations
on fisher and other resources, the proposed conservation measures are adequate to minimize the
effect of landscape-scale industrial logging on fisher; (5) the covered activities are related to
SPI’s stated long-term plan of converting all unconstrained acres of uneven-aged forest within
SPI ownership to even-aged forest, the effects of which have not been analyzed and will
cumulatively have a significant impact on the on the environment; and (6) the agreement is likely
to adversely affect the fisher and its habitat by sanctioning even-aged management across
landscapes as a management activity that conserves fisher.
B. The Purpose and Need Statement is Defined Too Narrowly and the EA is
Results-Oriented.
NEPA planning begins with an identification of the purpose and need for a project. NEPA’s
implementing regulations provide that an environmental document should “briefly specify the
underlying purpose and need to which the agency is responding in proposing the alternative
including the proposed action.” 40 C.F.R. § 1502.13. The purpose and need will be judged under
a reasonableness standard, and “[a]gencies are afforded considerable, although not unlimited,
discretion to define the purpose and need of a project.” Northwest Ecosystem Alliance v. Rey,
380 F. Supp. 2d 1175, 1185 (W.D. Wash. 2005) (citation omitted). However, “deference does
not mean dormancy, and the rule of reason does not give agencies license to fulfill their own
prophecies, whatever the parochial impulses that drive them.” Citizens Against Burlington, Inc.
v. Busey, 938 F.2d 190, 196 (D.C. Cir. 1991), cert denied, 502 U.S. 994, 112 S. Ct. 616 (1991).
Accordingly, “an agency may not define the objectives of its actions in terms so unreasonably
narrow that only one alternative from among the environmentally benign ones in the agency’s
power would accomplish the goals of the agency’s action, and the EIS would become a
foreordained formality.” Id. (citation omitted); see also City of New York v. United States Dep’t
of Transp., 715 F.2d 732, 743 (2d Cir. 1983) (“[A]n agency will not be permitted to narrow the
objective of its action artificially and thereby circumvent the requirement that relevant
alternatives be considered.”). Furthermore, an agency must exercise independent judgment in
defining the purpose and need of a project and cannot rely exclusively on the statements and
opinions of the applicant. See Simmons v. United States Army Corps of Engrs., 120 F.3d 664,
669 (7th Cir. 1997) (stating that “an agency cannot restrict its analysis to those alternative means
by which a particular applicant can reach his goals”) (internal citation and quotations omitted).
As it is currently laid out in the EA, the “purpose and need” statement is arbitrarily constrained.
The Service makes clear that the main purpose for this CCAA is to preclude listing of the fisher,
a species we believe is desperately in need of federal protection. However, what is more
concerning is the sequencing of the CCAA and the fisher listing determination, which The
Comments on SPI’s Proposed Fisher CCAA

3

Service has confirmed will be released on April 7, 2016. The Service cannot enter into a CCAA
after a final decision listing decision has been made and the Service must complete the NEPA
process before finalizing the CCAA.
The approval standard for CCAAs is based on the ability of the agreement to preclude listing of
the covered species. Specifically, the Service, “must make a written finding that the benefits of
the conservation measures implemented by a property owner under a Candidate Conservation
Agreement with assurances, when combined with those benefits that would be achieved if it is
assumed that conservation measures were also to be implemented on other necessary properties,
would preclude or remove any need to list the covered species.” 64 Fed. Reg. 32,726, 32,735
(June 17, 1999). The EA affirms this by defining the “underlying need” of the proposed action
as, “to conserve wildlife resources before they require protection under the ESA.” In April 2015,
the Service issued a six month extension on the final listing decision on the fisher, setting a final
decision date of April 7, 2016. 80 Fed. Reg. 19,953 (Apr. 14, 2015). The comment period on
the EA closes April 1, 2016. Therefore, to meet the approval standard of a CCAA and the
underlying need of the EA, the Service must address comments on the EA, issue a Decision
Notice and/or a Finding of No Significant Impact (FONSI) if either of the action alternatives is
selected, and issue a CCAA finding by April 6, 2016 (i.e., within three business days) to be
consistent with the purpose of a CCAA and underlying need of the EA. Unless FWS has already
predetermined the outcome of this proposed action, there is no way the agency can approve the
draft CCAA prior to the April 7, 2016 deadline for the Pacific fisher listing decision.
The Service’s CCAA policy also states, “the Act requires the Services to issue a final
determination within 1 year of issuing a proposed rule to list. . . . The Services will not extend
this time frame in order to allow for the completion and/or consideration of an Agreement with
assurances. . . . Therefore, the Services may not be able to consider in their final determination
Agreements that are not received within a reasonable period of time after issuance of the
proposed rule.” 64 Fed. Reg. at 32,731, 32,735. Thus, the Service cannot consider this CCAA in
its listing decision, and the sole purpose of the CCAA is contravened in light of this fact.
We are aware of the Service’s Policy for Evaluation of Conservation Efforts when Making a
Listing Decision (PECE). As defined in the PECE, “This policy provides direction to Service
personnel in determining how to consider a conservation agreement when making a decision on
whether a species warrants listing under the Act.” 68 Fed. Reg. 15,100, 15,101 (Mar. 28, 2003).
Therefore, the PECE does not apply after a listing decision has been made. Also stated in the
PECE, the Service evaluates “the certainty that the conservation effort will be effective" and
must conclude that future efforts are "sufficiently certain to be implemented and effective." The
Service cannot assume the CCAA will be implemented before a final NEPA decision has been
made by the Service; to do so would be pre-decisional.
NEPA’s core precept is simple: “Look before you leap.” 42 U.S.C. § 4332(2)(C)(iii); 40 C.F.R.
§§ 1502.2(f), (g), and 1506.1. The twin goals of NEPA are to ensure that federal agencies
“consider every significant aspect of the environmental impact of a proposed action” and inform
the public of the environmental impacts of their proposals. Kern v. U.S. Bureau of Land Mgmt.,
284 F.3d 1062, 1066 (9th Cir. 2002) (quoting Balt. Gas & Elec. Co. v. Nat. Res. Def. Council,
Inc., 462 U.S. 87, 97 (1983). NEPA ensures not only that agencies analyze detailed information
about the impacts of their actions, but also that relevant information is conveyed to the public in
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a timely way so it may play a meaningful rolse in the decision-making process. WildEarth
Guardians v. Mont. Snowmobile Ass’n, 790 F.3d 920, 924 (9th Cir. 2015) (quoting Robertson v.
Methow Valley Citizens Council, 490 U.S. 332, 349 (1989)). Thus, “[a]gencies are to perform
this hard look before committing themselves irretrievably to a given course of action so that the
action can be shaped to account for environmental values.” Sierra Club v. Hodel, 848 F.2d 1068,
1093 (10th Cir. 1988). Logically, if this hard look is not prepared prior to the point of
commitment, a federal agency deprives itself of the ability to “foster excellent action.” See 40
C.F.R. § 1500.1(c). In the Supreme Court’s words:
NEPA does not work by mandating that agencies achieve particular substantive
environmental results. Rather, NEPA promotes its sweeping commitment to “prevent or
eliminate damage to the environment and biosphere” by focusing Government and public
attention on the environmental effects of proposed agency action. 42 U.S.C. § 4321. By
so focusing agency attention, NEPA ensures that the agency will not act on incomplete
information, only to regret its decision after it is too late to correct.
Marsh v. Oregon Nat. Resources Council, 490 U.S. 360, 371 (1989).
NEPA’s “purpose is not to generate paperwork – even excellent paperwork – but to foster
excellent action . . . [and] to help public officials make decisions that are based on an
understanding of environmental consequences, and take actions that protect, restore, and enhance
the environment.” 40 C.F.R. § 1500.1(c). Indeed, “[t]he thrust of [NEPA] is . . . that
environmental concerns be integrated into the very process of agency decision-making.” Davis
v. Mineta, 302 F.3d 1104, 1114 n.5 (10th Cir. 2002) (quoting Andrus v. Sierra Club, 442 U.S.
345, 350 (1979)).
By offering this CCAA and associated EA for public comment with a deadline just six days (i.e.,
3 business days) prior to the deadline for a listing decision on the fisher, it would be impossible
for the Service to truly consider public comments on the EA and finalize the document before the
listing decision is released. We would also like to point out that listing decisions are most often
made months, not days, before the decision is published in the Federal Register. Because the
policies above make it clear that the Service is not to consider CCAAs that are not finalized and
approved prior to a decision on listing is made, the main purpose and need of this CCAA cannot
be met. Furthermore, any decisions made in the listing determination based on this CCAA
would demonstrate that the EA itself was results-oriented and pre-decisional, frustrating the
entire public process required by NEPA.
The Service has determined that a purpose and need of the proposed action is to "ensure that the
benefits of the conservation measures to be implemented, when combined with the benefits that
would be achieved if it assumed that similar conservation measures were also implement on
other necessary properties, would preclude or remove the any need to list the covered species."
Therefore, we ask that the Service provide an analysis of the ability of each of the alternatives to
meet this stated purpose and need within the EA for public comment and not simply provide the
analysis within the Decision Notice and/or FONSI. Such an analysis requires that the Service
analyze the effects of the no action alternative to fisher and assess and demonstrate how each of
the proposed conservation measures are adequate to minimize the effects of the proposed action
to fisher.
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C. The EA Fails to Identify and Fully Analyze a Reasonable Range of Alternatives.
CEQ regulations implementing NEPA require that agencies “(r)igorously explore and objectively
evaluate all reasonable alternatives.” 40 C.F.R. § 1502.14(a). The importance of this mandate
cannot be downplayed, as a rigorous review of alternatives is considered “the heart of the
environmental impact statement.” 40 C.F.R. § 1502.14. According to CEQ regulations, the ARS
must “use the NEPA process to identify and assess the reasonable alternatives to proposed
actions that will avoid or minimize adverse effects of these actions upon the quality of the human
environment.” 40 C.F.R. § 1500.1(e).
Furthermore:
The primary purpose of an environmental impact statement is to serve as an actionforcing device to insure that the policies and goals defined in the Act are infused into the
ongoing programs and actions of the Federal Government. It shall provide full and fair
discussion of significant environmental impacts and shall inform decisionmakers and the
public of the reasonable alternatives which would avoid or minimize adverse impacts or
enhance the quality of the human environment.
40 C.F.R. § 1500.2(1). “NEPA’s requirement that alternatives be studied, developed, and
described both guides the substance of the environmental decision-making and provides
evidence that the mandated decision making process has actually taken place.” Bob Marshall
Alliance v. Hodel, 852 F.2d 1223, 1228 (9th Cir. 1988) (citation omitted).
The EA only analyzes two action alternatives, both of which support a decision to issue a 10year permit based on the applicant’s CCAA. The only difference between the two is that one
excludes the existing SPI Fisher CCAA for the Stirling Management Area and the other does not.
Under Alternative 3, the amount of “Enrolled Lands” would be reduced by 10 percent because
the Stirling Management Area, where an existing CCAA is in place, would not be included.
Recognizing there is no appreciative difference between the two action alternatives, the Service
dedicates half a page in the EA to describing Alternative 3, and does not describe any significant
differences between the two action alternatives. The Service’s failure to analyze a reasonable
range of alternatives is a direct violation of NEPA.
Based on our review of the EA, the alternatives considered but eliminated from detailed
consideration in Table 2-3 were proposed by the Service and rejected by SPI as “infeasible”.
The justifications for infeasibility are vague, but the underlying justification for rejecting many
of the alternatives is that such alternatives would have a negative effect on SPI’s “economic
needs” or would conflict with SPI’s objective to manage all portions of their ownership to
achieve “projected maximum sustained yields of high quality timber products.” Therefore, any
potential alternative that did not maximize SPI’s economic return or timber production was
found to be infeasible, narrowly constraining the alternatives considered in detail to those
alternatives that maximize economic return and timber production (i.e., even-aged management).
This is not a legitimate justification for eliminating a potential alternative in light of the defined
purpose and needs of the EA, none of which include the objective of prioritizing SPI’s economic
needs or maximizing timber production. All of the alternatives that have been eliminated from
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consideration in Table 2-3 meet the purpose and need of the proposed action. It is
unquestionable that the eliminated alternatives defined in Table 2-3 would better provide for
fisher conservation than either of the proposed action alternatives.
It is troubling that one of the justifications for why “Delay harvest in highest quality habitat” was
determined to be an infeasible alternative was because SPI’s Option A schedule made it
infeasible; yet, the fact that Conservation Measure 2 would not allow SPI to modify its Option A
schedule and increase harvest is used to justify why Conservation Measure 2 increases
conservation value to fisher in relation to the no action alternative. It is even more troubling that
the EA also suggests that a justification for rejecting this same alternative was, “Also infeasible
because of difficulties in having SPI reliably identify high quality habitat within the Mixed land
class.” If SPI is unable to reliably identify high quality fisher habitat, then this certainly calls into
question SPI’s ability to effectively implement the conservation measures that requires SPI to
identify and protect important fisher habitat elements.
We ask that the Service reissue the EA or a draft EIS and include and analyze an uneven-aged
management alternative, an alternative that includes both even- and uneven-aged management,
and an alternative that protects all mature hardwood trees and applies a 10 percent habitat
retention standard. We also ask that FWS evaluate an alternative under which all 54 key fisher
habitat areas are conserved. In conjunction, thus, we ask that FWS also evaluate a 40-year
agreement that provides for the preservation of all 54 key fisher habitat areas as our proposed
alternative. Additionally, in deciding how to proceed, we ask that FWS consider an alternative
under which the agreement would last for forty (40) years. To verify that any of these
alternatives are not feasible under Forest Practices Rules, we ask that a thorough and transparent
analysis be conducted and provided in the EA that demonstrates this regulatory constraint.
D. The EA does not Adequately Analyze or Disclose the Effects of the Covered
Activities.
NEPA requires that an environmental impact statement fully analyzes all direct, indirect, and
cumulative impacts from a project. See 40 C.F.R. § 1502.16. Direct effects include those
“which are caused by the action and occur at the same time and place.” 40 C.F.R. § 1508.8(a).
Indirect effects include those which are caused by the action and are later in time or farther
removed in distance, but are still reasonably foreseeable. Indirect effects may include growth
inducing effects and other effects related to induced changes in the pattern of land use,
population density or growth rate, and related effects on air and water and other natural systems,
including ecosystems.” 40 C.F.R. § 1508.8(b). Finally, cumulative impacts include those
“which result from the incremental impact of the action when added to other past, present, and
reasonably foreseeable future actions regardless of what agency (Federal or non-Federal) or
person undertakes such other actions. Cumulative impacts can result from individually minor
but collectively significant actions taking place over time.” 40 C.F.R. § 1508.7.
NEPA requires agencies to use high quality information with accurate scientific analysis. 40
C.F.R. § 1500.1(b). The analysis must “make explicit reference … to the scientific and other
sources relied upon.” 40 C.F.R. § 1502.24. An agency may not simply “rely on expert opinion
without hard data.” Idaho Sporting Congress v. Thomas, 137 F.3d 1146, 1150 (9th Cir. 1998).
“An agency must set forth a reasoned explanation for its decision and cannot simply assert that
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its decision will have an insignificant effect on the environment.” Marblehead Mountain
Audubon Soc’y v. Rice, 914 F.2d 179, 182 (9th Cir. 1990) (citing Kleppe v. Sierra Club, 427 U.S.
390, 410 n.21 (1976)).
“NEPA’s intent is to ‘focus[] the agency’s attention on the environmental consequences of a
proposed project,’ to ‘guarantee[] that the relevant information will be made available to the
larger audience that may also play a role’ in forming and implementing the agency’s decision,
and to provide other governmental bodies that may be affected with ‘adequate notice of the
expected consequences and the opportunity to plan and implement corrective measures in a
timely manner.’” Davis v. Mineta, 302 F.3d 1104, 1114 n.5 (10th Cir. 2002) (quoting Robertson
v. Methow Valley Citizens Council, 490 U.S. 332, 349-50 (1989) (alterations in the original). In
other words, by requiring agencies to take a “hard look” at how choices before them affect the
environment, and then place the data and conclusions before the public, NEPA relies upon the
democratic processes to ensure “the most intelligent, optimally beneficial decision will
ultimately be made.” Calvert Cliffs’ Coordinating Committee, Inc. v. U.S. Atomic Comm’n, 449
F.2d 1109, 1114 (D.C. Cir. 1971); Oregon Natural Resources Council Fund v. Goodman, 505
F.3d 884, 889 (9th Cir. 2007).
Furthermore, it is well settled that a NEPA document must provide the decision-maker with
adequate information to fully assess the impacts of an action. 42 U.S.C. § 4332 (1976). “[I]f the
decision was reached procedurally without individualized consideration and balancing of
environmental factors -- conducted fully and in good faith -- it is the responsibility of the courts
to reverse.” Calvert Cliffs’ Coordinating Committee, Inc. v. U.S. Atomic Energy Comm’n, 449
F.2d at 1115.
1) Conversion of Uneven-aged Forest to Even-aged Forest
Overwhelming scientific evidence suggests that fishers are associated with high canopy cover
forests that contain many large conifers, hardwood trees, and snags; highly complex horizontal
and vertical forest structure; and numerous denning and resting opportunities that are primarily
associated with large, older trees (e.g., cavities created by heartwood decay, mistletoe brooms,
and coarse large downed wood structures) (Aubry et al. 2013; Spencer et al. 2015). Except for
high canopy cover, none of these habitat attributes are associated with even-aged management,
nor are these important habitat attributes generally found in young conifer tree plantations that
may be harvested and replaced at 80 years of age. Even-aged forests, by definition, lack
horizontal and vertical structural complexity, and SPI routinely implements sanitation salvage
harvesting to remove any trees which are dead, dying, or deteriorating, because of damage from
fire, wind, insects, disease, flood or other injurious agent. It has also been speculated that abrupt
changes between open and closed canopy forest (i.e., hard edges), like those created by evenaged management, are likely to increase hunting opportunities for predators of fisher (Wengert
2013) and predation has been found to be the single most important cause of mortality in some
fisher populations (Wengert et al. 2014).
As stated in the CCAA, virtually all of the fisher habitat on SPI lands is currently uneven-aged
forest, and the CCAA suggests there is uncertainty as to the effects of converting that habitat to
even-aged forest. We ask that the Service analyze the effects of converting 338,800 acres of
fisher habitat to even-aged forest under the no action alternative. The Service should compare
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the habitat attributes associated with high quality fisher habitat (e.g., tree species composition,
average tree size, and number of large trees and snags per acre; average size and amount of large
woody debris; canopy base height; canopy bulk density; and shrub cover) compared to average
conditions in the uneven-aged and even-aged forests covered under the proposed CCAA. Such
an analysis would allow for a quantitative comparison of the no action alternative to the action
alternatives and help to determine the degree to which some of the proposed conservation
measures mitigate habitat degradation as a result of converting fisher habitat to even-aged
management.
The following excerpt is from Verner et al. (1992), a Forest Service General Technical Report on
the California spotted owl, a species cited repeatedly in the CCAA as having relatively
synonymous forest habitat requirements as fisher. Following the publication of Verner et al.
(1992), the Forest Service ended even-aged management in the Sierra Nevada:
“In terms of owl biology, the primary impact of traditional, even-aged harvesting
practices lies in the creation of simple stand structures and, probably more
importantly, the removal of all large trees from vast areas of the forest. Even if
prescriptions are modified so that snags and live culls are left at the first cutting,
no provision is made for a predictable recruitment of replacement trees for these
relics when they fall. This, in turn, will lead to a loss of large-diameter downed
woody material important for production of the fungi that are a primary food
source for flying squirrels-the main prey of spotted owls in the Sierra Nevada
(Chapter 4). Log slash can create much small-diameter woody debris, but it
cannot replace the large logs. In an even-aged system, these old-growth features
can be created only by an extreme extension of the rotation interval. Even if the
rotation is extended to 150 years, for instance, no trees will match the average age
of the forest at the beginning of this century (Chapter 11). Decadent features in
stands are functions of age, not just d.b.h. (fig. 13G); and any animals that depend
on decadent features (cavities, broken-tops, snags), or the large woody debris that
they create, will simply drop out of these forests (see Chapters 4, 5, and 10 for
examples specific to the spotted owl and its prey species).”
Service (2014) also speaks to the conversion of fisher habitat to even-aged management:
“The conversion of low-elevation forests in western Washington to tree plantations
and non-forest uses removed a large portion of potential fisher habitat west of the
Cascades (Lewis and Hayes 2004, p. 4). During the last 50 years, the structure,
composition, and landscape of much of western Washington's commercial
timberlands have significantly changed because of intensive timber harvesting
activities (Lewis and Hayes 2004, p. 4). Most of the remaining younger low and midelevation forest has reduced amounts of large live trees, snags, and coarse woody
material, and is not likely to be able to sustain fisher populations (Lewis and Stinson
1998, p. 27; Lewis and Hayes 2004, p. 4).”

In a threat assessment for the western fisher DPS, under a section titled “High Threats Prevalent
Throughout the Assessment Area,” Naney et al. (2012) state:
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“Our evaluations of the magnitude, intensity, and duration of overstory reduction,
reduction of structural elements, and fragmentation were primarily influenced by
land ownership patterns (Plate 11), management practices, and tree regeneration
time. For example, vegetation management threats were higher in TEAs that had a
higher proportion of commercial (private) timber lands where even-aged
regeneration harvests were more common management strategies, or in areas
where tree regeneration times were longer. Most vegetation management
activities were evaluated based on the degree to which they caused reduction of
structural elements and overstory trees. Thus, regardless of variation in land
ownership and management practices, the outcome of these activities on fishers
was similar: 1) loss of important structures for denning and resting, 2) loss of
overstory cover, and 3) reduction in the recruitment rate of future forest
structure.”
Considering that fisher denning and resting habitat is relatively synonymous with spotted owl
nesting and roosting habitat, and foraging habitat is also quite similar, we would like to point out
to the Service that in Service (2016), a recent biological opinion on the effects of large-scale
salvage logging operation on the northern spotted owl issued by the Yreka Fish and Wildlife
Office and within the range of fisher, it was determined in the effects analysis that: “Actions that
significantly reduce habitat elements that take a long time to develop (such as large
trees/logs/multi-structured complex stands) which are categorized above as downgrade or
removal of habitat, are considered long-term effects. FWS estimates the duration of effects is
approximately 40-50 years for removal of dispersal habitat, 70 to 150 years for removal of
foraging habitat, and 150-370 years for removal of nesting and roosting habitat.” Based on this
logic and an average even-aged rotation age of 80 years on SPI lands, fisher foraging, resting,
and denning habitat converted to even-aged management will be severely degraded in perpetuity.
2) Fire Resilience and Salvage Logging
We ask that the Service analyze the effects of post-disturbance logging on fishers, the probability
that such activities will be conducted, and the likely extent of such activities. Significant acres of
SPI-owned timber-lands have burned at high severity and have been converted to plantations in
recent years. For instance, approximately 20,000 acres of SPI and other industrial timber lands
burned in the King Fire and approximately 16,000 acres burned in the Rim Fire. Unlike the
conversion of 17-acre patches of forest to even-aged management, post-fire salvage-logging
converts entire landscapes to a single patch of even-aged forest (Figures 1A and 1B). Such
landscapes are a homogeneous sea of evenly-spaced pine trees, depauperate of legacy structures,
lacking the vast majority of habitat elements associated with fisher survival, occupancy, and
reproduction. Based on Service (2016), under SPI’s 80-year rotation, fisher habitat that is
converted to even-aged forest will never again provide high quality fisher foraging, resting, or
denning habitat.
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Figure 1A and 1B. SPI industrial forest lands within the Rim Fire perimeter prior to salvage (Photo A., July 2012)
and post-salvage (Photo B., May 2014). The western and southern boundaries of the SPI property are easily visible
as nearly continuous straight lines running north-south and east-west. Nearly all the dead trees have been cleared on
the private land to the east and north of the of the property boundary.
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We ask that the Service analyze the effects of converting even-aged forests to industrial forest
plantations on fire resistance and resilience. Despite the unattributed notion in the CCAA that
even-aged forest management creates conditions that are somehow more resistant and resilient to
fire than uneven-aged forest, evidence suggests that plantations are highly susceptible to high
severity wildfire (Stephens and Moghaddas 2005). Based on work by Kobziar et al. (2009), in
both pre-commercially thinned and un-thinned plantations between 15 and 19 years of age,
overall tree mortality from wildfire was well above 80 percent under all modeled fire weather
conditions. Similarly, Thompson et al. (2007) found that areas that were salvaged logged and
replanted as plantations burned more severely than comparable unlogged areas. The effects of
the Rim and King fires on SPI and other industrial lands also demonstrates that even-aged
management is not somehow superior to uneven-aged management at reducing the risk of high
severity fire. For instance, Lydersen et al. (2014) found that in the Rim Fire, plots that burned on
days with strong plume activity experienced moderate- to high-severity fire effects regardless of
forest conditions, fire history, or topography.
E. Ambiguous Conservation Measures and Inadequate Effects Analysis Result in
Ambiguous Conservation Value to Fisher
The eight conservation measures proposed to minimize the effects of SPI’s timber management
operations have not been adequately defined; subjectively, quantitatively, or spatially. Such
ambiguity must be ameliorated in order to accurately gauge the conservation value of each of the
measures to fisher and make a finding that, “the benefits of the conservation measures
implemented by a property owner under a Candidate Conservation Agreement with assurances,
when combined with those benefits that would be achieved if it is assumed that conservation
measures were also to be implemented on other necessary properties, would preclude or remove
any need to list the covered species.”
It is our understanding the CCAA was created by SPI and its contractors and does not necessarily
represent the views of the Service. It is also our understanding that the Service is responsible for
the content of the EA; therefore, the EA must provide an accurate and thorough portrayal and
analysis of the activities the Service may cover under the CCAA, including the no action
alterative. Above and beyond the need for scientifically valid content and accurate conclusions,
the credibility of the CCAA reflects directly on the matter of public trust associated with the
Service. Deferring to conclusions and assumptions created by a clearly-biased commercial
company rather than inserting its own determinations and conclusions would undermine public
trust in the competency and neutrality of the Service. Based on a comparison of the EA vs.
CCAA, many of the specific actions associated with the eight conservations measures SPI
proposes to take in the CCAA have not been disclosed in the EA. The EA should completely
and thoroughly disclose and analyze the effects of the conservation measures proposed in the
CCAA. The conservation value of each of the conservation measures must be defined by the
Service in order for the Service to determine that any measure contributes to a finding that the
CCAA would preclude or remove any need to list the covered species. If no difference in SPI
management would occur from including a conservation measure in the CCAA, then the
conservation measure should not be factored into a finding regarding whether the CCAA
should be approved.
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Conservation Measure 1
The EA contends that, “In the absence of the CCAA, the maintenance of these areas would not
be required and SPI could alter their rate or spatial arrangement of harvesting in a manner that
would reduce the contribution of their lands towards maintaining functional fisher landscapes.”
However, the EA also states that, “Under alternative 2, SPI is expected to harvest the same total
timber volume and from approximately the same acreage over the 10-year term of the
CCAA/ESP as they would under the no-action alternative.” The EA does not define what the
projected rate or spatial arrangement of harvesting is, how Conservation Measure 1 would affect
the rate and spatial arrangement of harvesting, how likely it is that SPI would alter the rate or
spatial arrangement of harvesting, the circumstances that would cause a change in the rate or
spatial arrangement of harvesting, or the likely and potential magnitude of such changes. Not
being bound by Conservation Measure 1 does not automatically insinuate that this conservation
measure is likely to have a significant conservation benefit to fisher. Therefore, we ask that
Service define SPI’s currently projected rate and spatial arrangement of harvesting, if and how
Conservation Measure 1 would affect the rate and arrangement compared to the no action
alternative, the likelihood that SPI would alter the rate or arrangement of harvesting, SPI’s
capacity to increase the rate of harvest, the circumstances that would cause a change in the rate
or spatial arrangement of harvesting, SPI’s ability to increase the rate and spatial scale of harvest
under Forest Practices Rules, and the likely and potential magnitude of such changes and how
those changes would affect fisher over the 10-year lifespan of the CCAA and beyond compared
to the action alternatives.
Based on the CCAA map of the proposed LEAFs, we note there is no biological explanation for
why any particular LEAF has a particular shape or is located in a particular area. It is also
unclear why maintaining at least 80% of the original Conservation LEAFs as Conservation
Benefit LEAFs is adequate, as opposed to maintaining 100% of the LEAFs as Conservation
Benefit LEAFs.
We would also like to call attention to the fact that in many cases, only a fraction of each LEAF
is actually owned by SPI:
“LEAFs are identified as approximately 10,000-acre landscapes that have been
judged to have the highest-quality fisher habitat on and adjacent to the SPI
Enrolled Lands within the fisher occupied range. They are contiguous areas that
contain at least one female fisher Territory Opportunity (TO) as defined, as well
as other suitable fisher habitat in amounts and configurations that are judged to
provide for reproduction, foraging, dispersal, and genetic interaction between
individual fishers. Because of intermingled and discontinuous ownerships, each
10,000-acre LEAF is not owned entirely by SPI; accordingly, not all areas within
LEAFs are included as Enrolled Lands. However, each LEAF is at least 25percent SPI-owned, and within each LEAF more than 50 percent of the SPI land
is comprised of a combination of habitat form class HF2, HF2Hv, or HF4 (see
table note) in the Mixed land class or equivalent vegetation size and density. No
more than 20 percent of the SPI portion of each LEAF is devoid of vegetation
cover. Conservation LEAFs are shown in Figure 2-1. This conservation measure
requires that 43 of the 54 initially identified Conservation LEAFs (roughly 80
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percent) would maintain their current function as high-quality fisher habitat.”
(EA, page 2-3)
It is not clear how SPI will be able to ensure that 43 of the 54 Conservation LEAFs will maintain
their current function as high quality fisher habitat in cases where a LEAF is not entirely owned
by SPI. For instance, in cases where SPI owns 25 to 49 percent of a LEAF, it would be
impossible for SPI to ensure that 50 percent of the LEAF provides dense forest habitat (i.e.,
maintain current function as high-quality habitat) without counting dense forest habitat that is
being provide by an adjacent landowner. As such, we ask that the Service demonstrate in the EA
that SPI is not attempting to “piggyback” off of the conservation value provided by another
entity (e.g., U.S. Forest Service) when ensuring that 43 of the 54 Conservation LEAFs will
maintain their current function as high quality fisher habitat. Crediting SPI with the conservation
value that is being provided by a neighboring landowner would be arbitrary and capricious. The
service should only consider the conservation efforts of SPI in making the CCAA finding and
should not consider the conservation efforts of an entity other than SPI.
Finally, in reference to the criteria defining LEAFs, the CCAA states, “[t]he quantity of 50% or
more of dense forest is important because that habitat characteristic is strongly associated with
fisher presence in southwestern Oregon and northern California (Lofroth et al. 2011, p. 42).” We
were unable to locate this information on page 42 of Lofroth et al. (2011); however, on page 14
of Lofroth et al. (2011) the authors cite Weir and Corbould (2008), to suggest that at the
landscape scale, “The model which best explained the likelihood of occupancy of a home range
by fishers was the percentage of the home range composed of open habitat (non-forested
wetlands and recent logged areas; negative association)” and “Parameterization of the best model
suggested that a 5% increase in open areas within a potential home range decreased the
probability of occupancy by 50%. A 25% increase in open areas reduced the relative probability
of occupancy to essentially nil.” Considering clear cuts create open areas and the CCAA allows
for clearcutting approximately one third of the fisher habitat within 10 years, the Service must
justify the adequacy of this conservation measure to support fisher at the landscape scale.
Conservation Measure 2
Conservation Measure 2 allows SPI to clearcut 338,800 acres of fisher habitat (about one third of
the existing habitat), but restricts SPI from clearcutting roughly 700,000 acres of fisher habitat
over the 10-year agreement. From this, it is implied that this conservation measure would
somehow minimize the effects of fisher habitat conversion to even-aged forest. Again we want
to point out that EA states, “Under alternative 2, SPI is expected to harvest the same total timber
volume and from approximately the same acreage over the 10-year term of the CCAA/ESP as
they would under the no-action alternative.” Given this statement, it is unclear how
Conservation Measure 2 will provide a conservation benefit to the species and we ask that the
Service clarify the conservation value to fisher. Yes, SPI could alter their rate of harvest to
proceed faster than under a new or revised Option A plan, but FWS must demonstrate how likely
such an alteration is within the next 10 years in order to demonstrate the conservation value of
this measure. We also want to remind the Service that SPI rejected a proposed alternative due to
constraints imposed by the Option A schedule.
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Conservation Measure 2 allows SPI to clearcut the same amount of fisher habitat in 10 years as
is planned without the CCAA. Once the 10 year CCAA expires, SPI has stated that they plan to
clearcut all of the remaining unconstrained fisher habitat. It is not immediately clear how
Conservation Measure 2 provides any conservation benefit to fisher in the short term or the long
term. To the contrary, it would appear that there is no such conservation benefit. The Service
should define the extent to which SPI’s can alter the rate of harvest under Forest Practices Rules,
how likely it is that SPI would alter the rate of harvest, SPI’s capacity to alter the rate of harvest
(i.e., mill capacity and harvest capacity), the fisher populations that would most likely be
affected by an increase in the rate of harvest, the potential magnitude of an increase, and how
such an increase would affect fisher over the 10 year lifespan of the CCAA and beyond
compared to the action alternatives.
Conservation Measure 3
Conservation Measure 3 requires SPI to “identify and maintain habitat elements important to
fishers.” According to the EA, these elements include “den sites, rest sites, and areas of dense
canopy cover as well as habitat for small mammals and other prey items” and would be on the
order of 0.1 to 0.2 acre.” The EA does not include an analysis of the effects of the no action
alternative on the number of potential “den sites, rest sites and areas of dense canopy cover as
well as habitat for small mammals and other prey items.” The EA also does not provide an
analysis of the effects of the action alternatives on these important habitat features. The Service
should compare the habitat attributes associated with high quality fisher habitat (e.g., species
composition, average size, and number of large trees and snags, per acre; average size and
amount of large woody debris; canopy base height; canopy bulk density; and shrub cover) to the
current habitat conditions and to the habitat conditions that would be provided under each of the
action alternatives. Such a comparison would allow for a quantitative comparison of the current
conditions with the effects of all of the alternatives for fisher and other wildlife associated with
old forest habitat attributes.
Conservation Measure 4
Under Conservation Measure 4, the EA states, “SPI would provide additional snags, wildlife
trees, and HRAs for fishers on substantially damaged timberlands as done within timber harvest
units.” The EA must analyze the effects of salvage logging on fisher and other biological
resources as a result of the no action alternative. In order to conduct such an analysis, the
Service must define the best available science on fisher use of forests that burn at differing
vegetation severities (low, moderate, and high) and how salvage logging is likely to affect fisher
use over the short- and long-term. The Service must then describe how fisher use would be
affected by Conservation Measure 4 (i.e., how effective it would be to conserve two percent of
salvage units, as described in the CCAA, at minimizing the effects of salvage logging on fisher).
The Service should also compare and contrast how effective such a measure would be for
mitigating the effects of salvage logging on fisher in severely burned salvage units that occur at
drastically different spatial scales (e.g., a 20-acre unit vs. 200-acre unit vs. 2,000-acre unit) over
the short- and long-term.
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Conservation Measure 5
Conservation Measure 5 is to implement season restrictions on some harvesting operations near
fisher potential fisher dens sites. However, the EA is extremely unclear what activities SPI
would take to fulfill Conservation Measure 5. According to the CCAA, Conservation Measure 5
is, “To minimize disturbance during the natal denning season (the time most likely to have a
direct impact), timber harvest activities within the Occupied Range during the natal denning
period of March 1st to May 15 (Appendix N) will be limited to no more than 25% of SPI’s
yearly planned volume in any one year, and a rolling 3-year average will not exceed 20%,” and
“SPI will not harvest tractor harvest units that have ≥75% HF4 during the natal denning period of
March 1st to May 15th. This will apply to tractor harvest units only, due to the cost of moving
cable logging equipment.” In order to determine the conservation value of this measure, the
Service must define how much timber volume SPI typically plans to harvested from March 1 to
May 2015 during a given year and the 3-year rolling average. The Service must then compare
how Conservation Measure 5 would affect the planned timber volume harvested compared to the
no action alternative. The Service must also define the likelihood that tractor units have ≥75%
HF4 and how Conservation Measure 5 affects harvesting such units. It is also worth noting that
fisher are associated with steep slopes (Aubry et al. 2013) and steep slopes require cable logging.
It is unclear why SPI must move cable logging equipment in order to implement a limited
operating period on steep slopes in fisher habitat during the denning season and why SPI cannot
plan cable logging operations to avoid the natal denning season.
Conservation Measure 6
We fully agree that fisher drowning in water tanks is a threat that should be mitigated across the
range of the species. However, in contrast to the statements in the EA that, “This measure will
reduce an identified risk to fishers and benefit other species that could become trapped in water
tanks. In the absence of the CCAA, SPI would not be required to systematically reduce this type
of threat to fishers;” the CCAA states, “Currently there are no known tanks within the Enrolled
Lands that are a drowning threat to fishers.” Therefore, this threat is not a realistic risk on SPI
lands and SPI will not be required to systematically reduce this type of threat because this threat
does not currently occur on SPI lands. As such, the Service should define the likelihood that a
water tank would be installed or modified in such a manner on SPI lands that it would pose a
drowning hazard to fisher over the ten year term of the CCAA. The Service should also define
other regulatory mechanisms (e.g., Fish and Game Code 1600 permits and CEQA) that could
potentially mitigate the likelihood that SPI installs or modifies a tank in a manner that it would
pose a drowning hazard for fisher.
Conservation Measure 7
Neither the EA nor the CCAA describes how SPI will reduce the potential impact from illegal
marijuana cultivation and firewood cutting under Conservation Measure 7 compared to the no
action alternative. Based on our review of the CCAA and EA, marijuana cultivation and illegal
firewood cutting are uncommon on SPI lands and there are no additional management actions
being proposed under the action alternatives vs. the no action alternative. The EA should be clear
if this fisher “conservation measure” would also be implemented under the no action alternative.
Service should define the likelihood that SPI management for minimizing the likelihood of
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illegal marijuana cultivation and firewood cutting might change under the no action alternative
compared to the action alternatives.
Conservation Measure 8
This conservation measure proposes to use fuelbreaks and commercial thinning to reduce the risk
of catastrophic fire. Our review of SPIs current and proposed practices and the fire science
literature indicates that this measure will not be effective in reducing catastrophic fire.
a) Efficacy of the Proposed Fuelbreak System is not Demonstrated
To be effective in changing fire behavior and managing wildfires, fuel breaks must be
strategically located on the landscape (Agree et al. 2000). The Forest Practice Rules allow for
the creation of fuel breaks, but provide no guidance on the best locations for fuel breaks. The
EA and CCAA provide no information on the current fuel conditions and the strategic locations
for the proposed fuelbreaks. Nor does the EA evaluate the efficacy of converting 2 to 3% of the
land base into fuelbreaks. This information is needed to judge the effectiveness of the
conservation measure and to evaluate the potential for this measure to benefit the highest quality
fisher habitat.
We examined the timber harvest plan (THP) database maintained by the California Department
of Forestry and Fire Protection (CAL FIRE) to assess the existing network of fuel breaks on
SPI’s lands proposed for enrollment in the CCAA. In the past 18 years, fuel breaks have been
approved on about 14,500 acres and of these approvals about 10,100 acres have been completed
within the SPI lands proposed for enrollment. About 6,700 acres of these fuel breaks have been
approved or completed in El Dorado, Amador, Calaveras and Tuolumne counties – well outside
of the extant area for fishers.
Conservation measure 8 is to result in fuel breaks on 2 to 3% of enrolled lands (1.57 million
acres), or about 31,400 to 47,000 acres, during the 10-year permit period. SPI has never before
designed or implemented a fuel break system of this magnitude. Furthermore, it can take several
years to get approval to implement a fuel break through the THP process and SPI has taken more
than 5 years and as many as 12 years to complete approved fuel breaks. Even if properly
designed, we believe it unlikely that SPI is capable of implementing the proposed fuelbreaks
based on past practice and regulatory timelines.
We ask that the Service define the spatial locations and sizes (length and width) of the fuel
breaks and the information relied on to determine the placement of the fuel breaks that would be
created as a result of Conservation Measure 8. In addition, we ask that the Service define
existing SPI fuel breaks and any fuel breaks SPI has proposed to create. This information would
define SPI’s fuel break system under the no action alternative to compare to the action
alternatives. Using these spatially defined systems of fuelbreaks, we ask that the Service
complete a fire effects analysis that evaluates the ability of the existing and proposed fuel break
system to reduce the risk of catastrophic fire.
It is not clear to us which fisher populations will be affected most by this measure. We would
like the opportunity to comment on the potential effectiveness of the fuel break network at
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modifying fire behavior and the potential adverse effects of creating the fuel break on fishers.
The ability of this conservation measure to minimize the threat of high severity fire on industrial
forest lands requires a spatial analysis and a thoughtful justification for why any given fuel break
has been located in a particular area. It is not possible to judge the conservation value of this
measure without such an analysis.
b) High Fuel Hazard Remains on a Significant Portion of the Landscape
Conservation Measure 8 focuses the application of commercial thinning to reduce ladder fuels
and “create greater spacing between trees that can help reduce wildfire spread.” This measure
does not address several aspects of the fuel conditions on the landscape that are likely to be
significant drivers and would likely undermine any “benefit” to fire resiliency from commercial
thinning.
First, surface fuels make a greater overall contribution to the hazard profile and wildfire spread
rates relative to ladder fuels, yet they are not addressed in this conservation measure. The
general slash treatment standards in the Forest Practice Rules require that no portion of the slash
be greater than 30 inches from the ground (Northern District) or they have no height standard at
all (Southern District). Research has consistently shown that fuels reduction is not effective if
surface fuels are not reduced, generally finding that “Cut and scatter, salvage or group selection
treatments that do not treat slash fuels resulted in fire behavior that is more extreme than the
untreated forest” (Stephens 1998). Kobizar et al. (2009) also found for plantations where surface
fuels had not been reduced that “the increase in spacing between trees and height to crown base
was not effective in offsetting how the contribution of activity fuels influenced predicted fire
behavior, and surface fire intensity has been linked to the initiation of crown fires (Van Wagner
1977).” We ask that you complete fire modeling to evaluate the potential benefit to reducing fire
spread rates from reducing ladder fuels alone.
Second, “ladder fuels carry fire from the forest floor to the canopy and thereby may turn lowintensity fires into severe canopy fires.” (Menning and Stephens 2007) Ladder fuels consist of
trees, branches, needles and other plant material that is flammable. The most important in the
consideration of ladder fuels is the amount and type of burnable material that occurs from the
forest floor to a height of about 8 to 12 feet. Generally, resilient forest conditions are achieved
when there are low levels of flammable materials or higher levels are heterogeneously
distributed in the 0 to 8-foot zone (Menning and Stephens 2007). The type of thinning described
in Conservation Measure 8 in plantations less than about 30 years in age does little to change the
fire risk of these stands since height from the forest floor to the base of the live crown is less than
8 to 12 feet (Stephens and Moghaddas 2005). The stems, branches and needles that occur in this
region are fuel conditions that can drive wildfire and can result in passive crown fire, plume
dominated active crown fire and wind-driven crown fire (Stephens and Moghaddas 2005).
Third, conditions where surface fuel loading may be high (recently treated stands with lop and
scatter slash treatment) and even-aged stands less than 5 to 30 years in age dominate portions of
SPI’s ownership. In these areas, the even-aged management regime SPI pursues creates
conditions that are less resilient to wildfire compared to old growth reserves or stands that had
been thinned from below followed by surface fuel treatments (Stephens and Moghaddas 2005).
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Lastly, we examined SPI’s current patterns of even-aged management to evaluate the age and
location of clear-cut units. We found that young and unresilient even-aged units can be
concentrated or dominate a landscape. Figure 2 shows a time series of images of an area (1,900
acres) of SPI’s ownership. These images cover a time span of about 21 years and illustrate the
sequence of implementing clear-cut units over time. We estimate that approximately 65 percent
of this landscape was converted to even-aged management during an approximately 25 year time
period. This means that more than half of the area in 2014 (panel C) is occupied by stands that
are less than 30 years old. As noted above, plantations less than 30 years old are not particularly
fire resilient even when thinned (Stephens and Moghaddas 2005). Furthermore, the adjacency of
stands in age-classes that are not fire resilient substantially increases the contiguous area with
high fire risk and increases the resistance of such areas to fire management and control.
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Figure 2. The images to the right were taken
from Google Earth and cover about 1,900 acres
of an area owned by SPI south of Stumpy
Meadows Reservoir in El Dorado County, CA.
The time series shows the pattern of even-aged
(clear cut) harvest occurring between
approximately 1993 (panel A) and 2014 (panel
C).
We estimate that approximately 65 percent of
this landscape was converted to even-aged
management during an approximately 25-year
time period. This means that more than half of
the area in 2014 (panel C) is occupied by stands
that are less than 30 years old.
As noted in this comment letter, plantations less
than 30 years old are not particularly fire
resilient even when thinned (Stephens and
Moghaddas 2005). Furthermore, the adjacency
of stands in age-classes that are not fire resilient
substantially increases the contiguous area with
high fire risk and increases the resistance of such
areas to fire management and control.
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II. The Monitoring Plan is Insufficient.
The monitoring scheme described in the EA and CCAA was not designed to detect a statistically
valid change in fisher abundance or occupancy as a result of SPI’s management activities. It is
also stated that fisher monitoring will not begin until 2021, halfway through the life of the
CCAA. Due to the lack of rigor and not beginning fisher monitoring until halfway through the
CCAA, there appears to be no purpose to monitoring fisher.
Any biological monitoring program must be strongly tied to management goals and objectives.
What and how to monitor should be defined by coherent and numerical monitoring objectives.
The CCAA and EA contend that there are uncertainties as to the effects of even-aged
management to fisher and many of the conservation measures rely on a assumptions that are built
on assumptions to come to the conclusion that such measures are adequate to conserve fisher.
For instance, according to the EA, “SPI originally proposed a 40-year CCAA. The Service
rejected this alternative because of concern as to whether current or future Even-aged land class
stands will support fishers adequately.” Given the Service’s stated concern about the effects of
even-aged management to fisher, it is reasonable and justifiable that the Service require a
rigorous fisher monitoring program that would begin to be implemented with the implementation
of the CCAA. The Service should clearly state the goals and objectives of fisher monitoring and
ensure that a rigorous systematic or random sampling monitoring program is implemented and
that such monitoring is designed to verify that any assumption are true and the goals and
objectives of the CCAA are being met.
The Service has also made assumptions about the potential efficacy of the conservation measures
to protect or maintain certain habitat attributes important to fisher. For instance, Conservation
Measure 3 requires that SPI “identify and maintain habitat elements important to fishers.”
However, fisher den sites can be hidden from view and are notoriously difficult to identify, even
when one has a radio collar on a denning fisher. A monitoring requirement should be created to
determine how accurate SPI staff are at identifying potential den sites by checking felled oaks for
den features that were not otherwise detected. Verifying potential den site detectability is
important because when a potential den site is located, it may trigger the implementation of
Conservation Measure #5.
The CCAA places unreasonable faith in third parties to do the Service’s job of monitoring
implementation of conservation measures. It improperly defers monitoring to annual audits of
SPI activity carried out by the “Sustainable Forestry Initiative,” an entity that is governed and
financed by the same logging companies, including SPI, it certifies. Each annual audit shall
cover one-third (1/3) of the SPI lands covered by the CCAA. It is extremely unlikely that an
audit executed at that scale—covering tens of thousands of acres—will detect site-specific
failures of conservation measure implementation. The lack of an implementation monitoring
protocol in the CCAA is a notably significant omission. Furthermore, the only way that sitespecific implementation failures may come to light is in "completion reports" submitted by SPI
to CALFIRE. Only if SPI self-reports a THP violation to CALFIRE will the Service be
notified—years after the fact—that unanticipated harm to fisher occurred.
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III. The Draft CCAA Fails to Comport with the Regulatory and CCAA Policy for Such
Agreements and Cannot Be Relied Upon by FWS to Avoid Listing the Species.
The Service has interpreted the “enhancement of the survival” provision of Section 10 of the
Endangered Species Act (ESA), 16 U.S.C. § 1539(a)(1)(A), to authorize private landowners to
enter into Candidate Conservation Agreements with Assurances (CCAAs) for the dual purposes
of adopting conservation measures that adequately avoid threats to the species such that listing is
not necessary and for providing a mechanism for landowner to receive Section 10 permits in the
event the species is listed. We appreciate SPI’s past efforts to work cooperatively on fisher
reintroductions and the efforts it has made in this vein. However, as discussed in these
comments, the draft CCAA for SPI’s “enrolled” lands in California is insufficient to avoid the
need to protect pacific fishers under the ESA.
FWS has recognized that the Pacific fisher faces numerous threats, including loss and
fragmentation of habitat, incidental and illegal trapping, poisoning by rodenticides and other
toxics, climate change, and the isolation of small populations. As a result of these current threats
and prior threats, the fisher that once historically ranged throughout the Sierra Nevada in
California north into British Columbia is now limited to just two extant native subpopulations,
both confined to southern Oregon and California, and two reintroduced subpopulations,
including one in the Northern Sierra Nevada Range in California and the Olympic Peninsula in
Washington. Large expanses of Oregon and Washington, formerly occupied by fishers, now
remain unpopulated. In California, fisher occupancy has declined to roughly 50% of its historic
range. The small and isolated populations are at a significant risk of extinction now and warrant
federal protection under the Endangered Species Act.
A. The CCAA Fails to Comport with FWS’s Regulations and Policy.
The major threat to Pacific fishers is habitat loss. 79 Fed. Reg. 60,419, 60,429 (Oct. 7, 2014).
As previously noted in these comments, Pacific fishers require high canopy cover forests that
contain many large conifer and hardwood trees and snags, highly complex horizontal and vertical
forest structure, and numerous denning and resting opportunities (Aubry et al. 2013; and Spencer
et al. 2015). While even-aged forests may provide high canopy cover, they lack the other
attributes that fishers require. Connectivity of habitat is also key to sustaining Pacific fishers. 79
Fed. Reg. at 60,430 (“Landscapes with reduced canopy cover may affect fisher by providing
decreased protection from predation, raising the energy costs of traveling between foraging sites,
and providing unfavorable microclimate and decreased abundance or vulnerability of preferred
prey species”).
The secondary and great emerging threats to the species are death and injury from toxicants. 79
Fed. Reg. at 60,431-32. A drastic upswing in the use of rodenticides and other pesticides in the
Pacific fisher’s range (particularly in Northern California and Southern Oregon) poses a grave
and increasing threat to the species. Thus, the question is whether SPI’s CCAA adequately
addresses these threats – and the answer is it does not.
The enrolled lands cover 1,570,963 acres. Draft CCAA at 10. It is unclear from the materials
provided for public review whether the “enrolled lands” consist of all of SPI’s holdings within
(or near) the fisher’s range, or whether they are only a subset of those lands. If the latter, that is a
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serious concern and should lead to FWS rejecting the current draft of the CCAA.1 Even if the
enrolled lands are all of SPI’s relevant holdings within the fisher’s range, SPI has included areas
outside the range and historic range of the fisher. Draft CCAA, Figure 6.2-1. While we support
the need for an expanded Pacific fisher range, this inclusion of habitat outside the fisher’s range
skews the math of the proposal and needs to be carefully considered by the Service in
determining whether the agreement comports with the ESA.
The conversion of forest to even-aged stands and loss of fisher habitat proposed in the draft
CCAA is a significant barrier to approval of the agreement. The draft CCAA specifies that SPI
proposes to convert 338,800 acres of fisher habitat (e.g., uneven-aged forest) to even-aged forest.
Additionally, FWS explains “that 43 of the 54 originally identified high quality fisher areas
maintain the functional characteristics of fisher habitat at the landscape scale over the 10-year
CCAA.” 81 Fed. Reg. at 10,887.
The Service has recently explained in federal court that:
at least a majority of the species’ habitat or key habitat was enrolled in the
conservation efforts or subject to regulatory restrictions. For the dunes sagebrush
lizard, the Service did not list the species where 89 percent of the lizard’s total
habitat was enrolled in the conservation efforts. See ECF No. 74 at 8. In the case of
the greater sage-grouse, the Service did not list based on new federal and state
regulatory mechanisms that applied to the majority of the species’ most important
habitat, including 90 percent of its breeding habitat. See 80 Fed. Reg. 59,858,
59,874, 59,887 (Oct. 2, 2015). The Range-Wide Plan adopts a similar strategy to
protect key focal and connectivity habitat for the lesser prairie-chicken, but simply
has been unsuccessful in enrolling sufficient private land to carry out that strategy
in large portions of the species’ range.
Defendants Response to Plaintiffs’ Notice of Supplemental Information, Case 7:14-cv-00050RAJ (Dec. 15, 2015). The draft CCAA fails to illustrate that a majority of the fisher’s habitat
will be conserved. Indeed, we know that 11 known high quality fisher areas will be lost during
the ten-year duration of the plan. 81 Fed. Reg. at 10,887. This is a significant habitat loss.
However, the draft CCAA admits that SPI has not surveyed for fishers and thus, is unaware of
other key fisher habitat areas within the enrolled lands. Therefore, it is more likely than not that
other key fisher habitat areas will be lost under the proposed agreement.
The failure to survey for fishers or otherwise use modeling, LiDAR, or other mechanisms to
identify all likely key habitat areas is a concern because the draft CCAA uses habitat, not fisher
populations as the metric against which the agreement should be measured. Draft CCAA at 46
(“For several reasons, SPI has chosen to express biological goals of this CCAA in terms of
1

In its proposed listing decision, FWS documents the percent of forests it anticipates are managed and these
numbers illustrate how inadequate the draft CCAA is for fishers. In terms of private ownership in the Sierra
Nevada, 15 percent of fisher habitat is predicted to be affected and “the northwest California–southwest Oregon subregion, 22 percent of [non-federal] fisher habitat is expected to be affected.” 79 Fed. Reg. at 60,430. These
numbers then led FWS to conclude that habitat loss is a significant threat to fishers. Id. Here, at least a third of the
“enrolled” lands will be converted to even-aged forest and likely more given the flexibility in the agreement’s
“conservation measures.”
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habitat rather than numbers of fishers. The number of existing fisher territories currently present
on the 1.5 million acres in the Enrolled Lands is not accurately known, and the resources and
time required to confidently estimate a population baseline and trends are potentially
prohibitive.”). The CCAA allows for the loss of 338,800 acres of Pacific fisher habitat over ten
years, which calls into question the benefit of the agreement. Moreover, we are concerned that
SPI wrongly assumes that certain habitat (e.g., primarily even-aged forest) will provide benefits
to fishers, when it will not or may not. The assumptions about the utility of certain types of
habitat in the draft CCAA creates an overly rosy view. We ask that FWS carefully analyze these
assumptions before entering into any agreement with SPI.
The ten year time-frame of the draft CCAA is also a significant hurdle to any finding that the
agreement will address threats to the Pacific fisher. As we previously noted, SPI has announced
its intent to clearcut all remaining unconstrained fisher habitat at the end of the ten-year term.
Given that FWS is considering a 40-year timeframe as the “foreseeable future” for Pacific
fishers, 79 Fed. Reg. at 60,436, the mere ten-years of habitat benefits proposed in the draft
CCAA are wholly insufficient to ameliorate the great threat of habitat loss that Pacific fishers
face especially on private lands.
Measure 7 does nothing to protect fishers from toxicants and illegal activities on SPI lands.
Marijuana growing operations and the related use of rodenticides, pesticides, and other toxics
pose a significant risk to fishers. The draft CCAA merely concludes these activities on SPI lands
are “infrequent.” Draft CCAA at 91. No analysis is provided of the affect of such operations
around SPI lands and how SPI can reduce the affects from fishers preying upon animals
containing toxicants from these operations. Without specific measures that SPI commits to
implement to protect against illegal grow operations on its lands and to protect fishers from such
operations in nearby areas, the draft CCAA fails to address a major threat to the species.
Given the information available to the public and the time with which we have had to review it,
it is clear the draft CCAA fails to comport with the regulatory and policy requirements for such
agreements.
Our recommendations for improving the CCAA include: expanding the duration of the
agreement to 40 years; requiring maintenance of all 54 high quality fisher habitat areas that have
been identified; requiring den site surveys before land management activities take place to ensure
that Measure 7.3.4.1 is applied to all den sites; and requiring SPI to undertake measures to
prevent illegal marijuana cultivation on its lands and to put in place measures to protect fishers
from nearby grow operations.
B. The CCAA is Not an Adequate Regulatory Mechanism
CCAAs are generally designed to remove any need to list the species at issue, Draft CCAA at 9,
however, here the draft CCAA is insufficient to act as an adequate regulatory mechanism to
remove the need for listing the fisher for a number of reasons.
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1. The CCAA is Not an Adequate Regulatory Mechanism Because it Has Not
Been Approved and Contains Speculative Conservation Measures.
Section 4 of the Endangered Species Act addresses conservation measures in two provisions.
First, FWS must consider the threat posed to the species as a result of the “inadequacy of existing
regulatory mechanisms.” 16 U.S.C. § 1533(a)(1)(D) (emphasis added). This provision does not
leave room for speculative, future promises. See Ctr. for Native Ecosystems v. Salazar, 795 F.
Supp. 2d 1199, 1209 (D. Colo. 2011) (ESA prohibits FWS from considering “future
conservation efforts in making listing determination”); see also Ctr. for Biological Diversity v.
Morgenweck, 351 F. Supp. 2d 1137, 1141 (D. Colo. 2004); Or. Natural Res. Council v. Daley, 6
F. Supp. 2d 1139, 1154 (D. Or. 1998); Save Our Springs v. Babbitt, 27 F. Supp. 2d 739, 747
(W.D. Tex. 1997).
Whereas here, the CCAA is not in place before a listing decision must be made, the CCAA does
not constitute an existing regulatory mechanism, and does not describe efforts currently being
made to protect fishers. Rather, this CCAA is a mere proposal which may or may not be
approved and implemented. To be considered “regulatory,” conservation measures in the CCAA
must be legally binding and enforceable. See Morgenweck, 351 F. Supp. 2d at 1141 (rejecting
CA because it was not legally binding); ONRC, 6 F. Supp. 2d at 1155 (“[F]or the same reason
that the Secretary may not rely on future actions, he should not be able to rely on unenforceable
efforts. Absent some method of enforcing compliance, protection of a species can never be
assured.”). The CCAA has not yet been adopted and therefore is uncertain. For this reason
alone, the Service cannot rely upon the draft CCAA as addressing threats to fishers because it is
not and will not be an adequate existing regulatory mechanism.
Moreover, many of the conservation measures are forward looking and do not implement any
requirements on SPI now. See, e.g., CCAA at 79-80 (“These future HF2Hv and HF4 habitats are
not expected to contribute to the fisher Territory Opportunities during the term of the CCAA, but
are likely to do so later in time.”); CCAA at 80 (describing the retention of “wildlife trees,” but
noting in some “rare circumstances where the requisite numbers of Wildlife Trees are not
available, Wildlife Trees will not be designated”); CCAA at 80 (“Legacy Trees” will be retained
unless determined to be a safety hazard, other regulation requires removal, or the exception
specified in Management for Den Structures applies”).
For these reasons, the CCAA does not represent or contain adequate regulatory mechanisms.
2. The CCAA is Not an Adequate Regulatory Mechanism Because It Does
Not Mitigate Significant Threats to Fishers.
As discussed previously, the draft CCAA authorizes significant habitat loss and will not provide
benefits to fishers for more than 10 years. Even if the Conservation Measure Standards were
sufficient to retain necessary habitat for fishers, these fishers still face other significant threats
that will not be mitigated through the CCAA. For example, the conservation measures aim to
retain a certain percentage of fisher habitat, but removing up to 20% of the Conservations Leafs
and up to 50% of the Capable Lands in the Mixed Land Class may lead to further fragmentation
issues, a threat that is already significantly impacting fishers on the west coast. See Draft CCAA
at 78. For example, habitat fragmentation leads to reluctance of fishers to disperse,
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compounding genetic depression issues already realized in the West Coast DPS subpopulations.2
Thus, patches of suitable habitat are of little use when there are large acres of unsuitable habitat
separating the suitable areas, as fisher will avoid the unsuitable habitat due to lack of canopy
cover making them vulnerable to predation. Further, that SPI will only retain “wildlife trees” at
a rate of 1 per 5 acres, or an average of 4 “wildlife trees” per 20 acres, exacerbates the
fragmentation issue. See CCAA at 80.
In conclusion, as FWS makes its listing decision for the Pacific fisher, it cannot rely upon the
draft CCAA as an adequate existing regulatory mechanism because: the agreement is not yet
final and the best available science shows that the CCAA does not adequately reduce the threats
to fishers and the species still faces significant threats throughout its range. Accordingly, any
decision by FWS not to list the fisher based on this CCAA would violate the ESA and be
arbitrary and capricious.
C. The CCAA Also Does Not Meet the Requirements of the Service’s PECE Policy.
Because the CCAA is not yet a regulatory mechanism, FWS may use its PECE policy to find the
agreement will reduce threats to the species. 68 Fed. Reg. 15,100, 15,114-15 (March 28, 2003).
In light of the concerns raised in these comments, this would be inappropriate.
We question whether the measures can be deemed “certain” to occur, not because SPI will fail to
follow an agreement it enters into but because of the incredibly short duration of the agreement.
SPI is asking for a lot and offering little for fishers in light of the mere ten year time commitment
of the agreement. This short duration makes the efficacy of the agreement uncertain.
Likewise, the significant gaps in the explanations provided for the conservation measures and the
freedom they provide raise serious concerns about the effectiveness of the agreement. These
concerns are discussed throughout these comments and favor the Service rejecting this
agreement under its PECE policy.
IV. The Service Should Have Granted an Extension for the Public Comment Period for
this Lengthy and Complex Proposal.
On March 18, 2016, several of the undersigned groups sent a letter to Fish and Wildlife Service
requesting an extension of time to comment on the CCAA and associated EA. Our request for
extension was because the action requires review of: a Draft CCAA that is over 500 pages in
length; a Draft EA of over 100 pages; a substantial catalog of cited literature; and review of the
existing SPI Fisher CCAA for the Stirling Management Area in order to assess the proposed
alternatives. Review and analysis of this large volume of documents and associated literature is
necessary to provide informed and meaningful public comment but is difficult to accomplish
within the currently allotted 30-day comment period. Additionally, the CCAA covers
approximately 1.5 million acres, an area twice the size of Rhode Island.
Under Section 10(c) of the ESA, FWS is obligated to provide public notice and comment. 16
U.S.C. § 1539(c). In the Final Policy for Candidate Conservation Agreements with Assurances,
the Service stated that the comment period for CCAAs “will generally be 30 days but may be
2

Id. at 145.
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longer for very large of programmatic Agreements.” 64 Fed. Reg. 32,726, 32,735 (June 17,
1999). This CCAA falls within the category for “very large” agreements. Without more time for
review, we could not meaningfully participate in the review of the draft CCAA.
In the Service’s March 25, 2016 letter denying our request, the only reasons provided for the
denial were:
“In seeking to preserve our partnership with Sierra Pacific Industries and realize the
conservation commitments they are making in the CCAA, we have chosen not to extend
the public comment period”
And
“SPI’s CCAA contains only 118 pages in the body of the document. The
remainder is a number of appendices, including 136 pages of legal descriptions of
SPI’s Enrolled Lands. We feel careful review of these appendixes is not required
to evaluate the effects of the Federal Action being considered.”
The first statement suggests the Service has already made a decision to enter into the CCAA,
which would be contrary to the NEPA process. While 136 pages of the appendixes are legal
descriptions of the Enrolled Lands, much of the appendices (i.e., 265 pages) are: complex
rational for how SPI calculated take; explanations on how SPI categorizes their ownership acres
and defines habitat types; information on how SPI monitors and surveys for fisher; descriptions
of how SPI defines fisher habitat; information on how forest canopies develop through SPI
management; explanations on how SPI manages snags; descriptions of how SPI modeled the
hexagons; and other scientific information on which SPI based many assumptions. We disagree
with the Service’s contention that such information does not require careful consideration or
evaluation and could simply be skimmed. Finally, the Service failed to address the spatiallymassive geographic scope of the CCAA in rejecting our request. Therefore, the Service’s
decision to deny the request for extension was arbitrary and capricious and did not afford the
public an appropriate time period with which to respond to the CCAA and associated EA.
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Thank you for your time and attention. Please direct any questions or comments to Ben Solvesky
(ben@sierraforestlegacy.org; 928-221-6102).
Sincerely,

Ben Solvesky, Wildlife
Ecologist
Sierra Forest Legacy
PO Box 244
Garden Valley, CA 95633

Andrea Santarsiere
Staff Attorney
Center for Biological Diversity
P.O. Box 469
Victor, ID 83455
Tel: (303) 854-7748
Email: asantarsiere@biologicaldiversity.org

John Buckley
Executive Director
Central Sierra Environmental Resource Center

Alan Carlton
Sierra Nevada Team Leader
Sierra Club

Malcolm Clark
Vice-chair & Conservation chair
Range of Light Group, Toiyabe Chapter
Sierra Club

Jerry Bloom
Science Director
Forest Issues Group

Don Rivenes
Conservation Chair
Sierra Foothills Audubon Society

Joseph Vaile
Executive Director
Klamath-Siskiyou Wildlands Center
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Michael J. Connor, Ph.D.
California Director
Western Watersheds Project

Karen Schambach
President
Center for Sierra Nevada Conservation

Tom Wheeler
Program Director
Environmental Protection Information Center

Steve Evans
Wild and Scenic River Consultant
Friends of the River

Ryan Henson
Senior Policy Director
CalWild/California Wilderness Coalition

Kim Baker
Executive Director
Klamath Forest Alliance
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