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sufficient to discourage continued
participation in plans targeting listed
species’ conservation.

The benefits of excluding lands
within approved management plans
from critical habitat designation include
relieving landowners, communities, and
counties of any additional regulatory
burden that might be imposed by
critical habitat. Many conservation
plans provide conservation benefits to
unlisted sensitive species. Imposing an
additional regulatory review as a result
of the designation of critical habitat may
undermine conservation efforts and
partnerships in many areas. Designation
of critical habitat within the boundaries
of management plans that provide
conservation measures for a species
could be viewed as a disincentive to
those entities currently developing these
plans or contemplating them in the
future, because one of the incentives for
undertaking conservation is greater ease
of permitting where listed species are
affected. Addition of a new regulatory
requirement would remove a significant
incentive for undertaking the time and
expense of management planning.

A related benefit of excluding lands
within management plans from critical
habitat designation is the unhindered,
continued ability to seek new
partnerships with future plan
participants including States, counties,
local jurisdictions, conservation
organizations, and private landowners,
which together can implement
conservation actions that we would be
unable to accomplish otherwise. If lands
within approved management plan
areas are designated as critical habitat,
it would likely have a negative effect on
our ability to establish new partnerships
to develop these plans, particularly
plans that address landscape-level
conservation of species and habitats. By
preemptively excluding these lands, we
preserve our current partnerships and
encourage additional conservation
actions in the future.

Furthermore, an HCP or NCCP/HCP
application must itself be consulted
upon. Such a consultation would review
the effects of all activities covered by
the HCP which might adversely impact
the species under a jeopardy standard,
including possibly significant habitat
modification (see definition of “harm”
at 50 CFR 17.3), even without the
critical habitat designation. In addition,
Federal actions not covered by the HCP
in areas occupied by listed species
would still require consultation under
section 7 of the Act and would be
reviewed for possibly significant habitat
modification in accordance with the
definition of harm referenced above.

The information provided in this
section applies to all the discussions
below that discuss the benefits of
inclusion and exclusion of critical
habitat.

Relationship of Critical Habitat to
Habitat Conservation Plan Lands—
Exclusions Under Section 4(b)(2) of the
Act

Bonny Doon Quarries Settlement Ponds
Habitat Conservation Plan (Bonny Doon
HCP)

The Bonny Doon HCP encompasses
4.9 ac (2 ha) of privately-owned lands in
the Santa Cruz Mountains near the town
of Davenport, Santa Cruz County,
California. California red-legged frogs
are present in both of the watersheds
(San Vicente Creek and Liddell Creek)
where settlement ponds were
constructed at the Bonny Doon
Quarries. The Bonny Doon HCP was
completed and finalized in 1998,
concurrently with a final environmental
assessment on the HCP pursuant to
NEPA. We issued a non-jeopardy
biological opinion under section 7 of the
Act on the Bonny Doon HCP in August
1999. The Bonny Doon HCP contains
measures to minimize and mitigate
impacts to the California red-legged frog
and its habitat from the operations,
maintenance, and possible reclamation
activities and to further the conservation
of the subspecies. The primary
components of the minimization and
mitigation include: developing and
implementing an employee training
program and community outreach
program; conducting annual breeding
and pre-activity surveys at all settlement
and mitigation ponds for California red-
legged frogs; avoiding or relocating
California red-legged frogs and their
tadpoles and eggs during maintenance
activities; minimizing impacts of water
releases to breeding populations of
California red-legged frogs; inspecting
the ground under vehicles for California
red-legged frogs prior to use;
establishing a speed limit of 10 miles
per hour on roads within the
operational area (although the
incidental take permit only authorizes
incidental take associated with the
proposed operation, maintenance, and
reclamation activities in the project
area, not the entire operational area);
using pesticides and herbicides that do
not affect aquatic organisms and
applying them in accordance with label
precautions; disposing of all food-
related trash in closed containers;
controlling exotic predators; and
enhancing habitat suitability of the
mitigation ponds and Settlement Pond 1
for the California red-legged frog. The

Bonny Doon HCP and its accompanying
Implementing Agreement, which
delineates the responsibilities of the
Service and the permittee for the
implementation of the HCP, are
designed to allow the operation and
maintenance activities of up to seven
settlement ponds and the reclamation of
two additional settlement ponds in a
manner that will result in conservation
of the California red-legged frog and its
habitat.

Benefits of Exclusion Outweigh Benefits
of Inclusion

We expect the Bonny Doon HCP to
provide substantial protection of the
PCEs and special management of
essential habitat features for the
California red-legged frog on Bonny
Doon HCP conservation lands. We
expect the Bonny Doon HCP to provide
a greater level of management for the
California red-legged frog on private
lands than would designation of critical
habitat on private lands. Moreover,
inclusion of these non-Federal lands as
critical habitat would not necessitate
additional management and
conservation activities that would
exceed the approved Bonny Doon HCP
and its implementing agreement. As a
result, we do not anticipate any action
on these lands would destroy or
adversely modify the areas designated
as critical habitat. Therefore, we do not
expect that including those areas in the
final designation would lead to any
changes to actions on the conservation
lands to avoid destroying or adversely
modifying that habitat.

The exclusion of these lands from
critical habitat will help preserve the
partnerships that we have developed
with the local jurisdiction and project
proponent in the development of the
Bonny Doon HCP, which provides for
California red-legged frog conservation.
The educational benefits of critical
habitat, including informing the public
of areas important for the long-term
conservation of the subspecies, are still
accomplished from material provided
on our Web site and through public
notice-and-comment procedures
required to establish the Bonny Doon
HCP. Further, many educational
benefits of critical habitat designation
will be achieved through the overall
designation, and will occur whether or
not this particular location is
designated. For these reasons, we
believe that designating critical habitat
has little benefit in areas covered by the
Bonny Doon HCP.

We have reviewed and evaluated
benefits of inclusion and exclusion of
critical habitat for the California red-
legged frog. Based on this evaluation,
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we find that the benefits of excluding
land in the planning area for the Bonny
Doon HCP outweigh the benefits of
including that portion of critical habitat
in unit SCZ-1 as critical habitat.

Exclusion Will Not Result in Extinction
of the Subspecies

We do not believe that this exclusion
would result in the extinction of the
subspecies because the Bonny Doon
HCP provides for subspecies’
conservation in this area through the
detailed minimization and mitigation
measures described above.

Draft East Contra Costa County Habitat
Conservation Plan (ECCHCP)

The draft ECCHCP was released to the
public on September 6, 2005. We expect
a finalized plan before the end of
December 2006. Participants in this HCP
include the County of Contra Costa; the
cities of Brentwood, Clayton, Oakley,
and Pittsburg, California; and the Contra
Costa Water District. The draft ECCHCP
encompasses the eastern portion of
Contra Costa County from
approximately west of Concord to Sand
Mound Slough and Clifton Court
Forebay on the east. The draft ECCHCP
is also a subregional plan under the
State’s Natural Community
Conservation Planning (NCCP) process
and was developed in cooperation with
the California Department of Fish and
Game. The draft ECCHCP identifies the
California red-legged frog as a covered
subspecies and has identified areas
where growth and development are
expected to occur, as well as several
conservation measures, including (1)
Preserving aquatic and upland
California red-legged frog habitat; (2)
preserving major habitat connections
linking existing public lands; (3)
incorporating a range of habitat and
population management and
enhancement measures, including
monitoring; (4) fully mitigating the
impacts to covered species and
subspecies; (5) maintaining ecosystem
processes; and (6) contributing to the
recovery of covered species and
subspecies. When the conservation
measures are implemented, they will
benefit California red-legged frog
conservation by preserving and
restoring existing wetland and upland
habitat and creating new wetland
habitat for the subspecies. We expect
that the draft ECCHCP, when finalized,
will provide substantial protection for
all four of the primary constituent
elements for the California red-legged
frog, and that protected lands will
receive special management they
require through funding mechanisms
that will be implemented under the

ECCHCP. In total, we are excluding
approximately 15,160 ac (6,135 ha) of
land from units CCS-1B and ALA-1A in
Contra Costa County.

Benefits of Exclusion Outweigh the
Benefits of Inclusion

We expect the ECCHCP to provide
substantial protection of the PCEs and
special management of essential habitat
for the California red-legged frog on
ECCHCP conservation lands. We expect
the ECCHCP to provide a greater level
of management for the California red-
legged frog on private lands than would
designation of critical habitat on private
lands. Moreover, inclusion of these non-
Federal lands as critical habitat would
not necessitate additional management
and conservation activities that would
exceed the approved ECCHCP and its
implementing agreement. As a result,
we do not anticipate any action on these
lands would destroy or adversely
modify the areas designated as critical
habitat. Therefore, we do not expect that
including those areas in the final
designation would lead to any changes
to actions on the conservation lands to
avoid destroying or adversely modifying
that habitat.

The exclusion of these lands from
critical habitat will help preserve the
partnerships that we have developed
with the local jurisdiction and project
proponent in the development of the
ECCHCP. The educational benefits of
critical habitat, including informing the
public of areas that are essential for the
long-term conservation of the
subspecies, are still accomplished from
material provided on our Web site and
through public notice-and-comment
procedures required to establish the
ECCHCP. For these reasons, we believe
that designating critical habitat has little
benefit in areas covered by the draft
ECCHCP.

We have reviewed and evaluated the
benefits of inclusion and the benefits of
exclusion of critical habitat for the
California red-legged frog. Based on this
evaluation, we find that the benefits of
exclusion of the lands essential to the
conservation of the California red-legged
frog in the planning area for the draft
ECCHCP outweigh the benefits of
including those lands within eastern
Contra Costa County.

Exclusion Will Not Result in Extinction
of the Subspecies

We do not believe that this exclusion
would result in the extinction of the
subspecies because the draft ECCHCP
seeks to: (1) Preserve between 24,455 to
29,467 ac (9,897 to 11,925 ha) of upland
foraging and dispersal habitat (not
including additional lands identified in

open space and parks); (2) preserve
between 28 to 36 wetted ac (11 to 15
wetted ha) of non-stream breeding
habitat and between 85 to 98 mi (137 to
158 km) of stream breeding habitat; (3)
create approximately 33 wetted ac (13
wetted ha) of ponds; (4) restore
approximately 85 ac (34 ha) of perennial
wetland complex; (5) preserve major
habitat connections linking existing
public lands; (6) incorporate a range of
habitat and population management and
enhancement measures; (7) fully
mitigate the impacts of covered species
and subspecies, including the California
red-legged frog; (8) maintain ecosystem
processes; and (9) contribute to the
recovery of covered species and
subspecies.

Western Riverside Multiple Species
Habitat Conservation Plan

In the revised proposed designation
published in the Federal Register on
November 3, 2005 (70 FR 66906), we
proposed the Western Riverside
Multiple Species Habitat Conservation
Plan (MSHCP) as a potential exclusion
under section 4(b)(2) of the Act. The
Economic Analysis for the revised
proposed designation identified Unit
RIV—1 within a census tract with
disproportionately high economic costs.
As a result of these costs, Unit RIV-1
has been excluded from the designation
(see Relationship of Critical Habitat to
Economic Impacts—Exclusions Under
Section 4(b)(2) of the Act below).

Relationship of Critical Habitat to
Approved Management Plans—
Exclusions Under Section 4(b)(2) of the
Act

East Bay Regional Park

The EBRPD manages 65 regional
parks, recreation areas, wilderness,
shorelines, preserves, and land bank
areas covering over 95,000 ac (34,446
ha) in Alameda and Contra Costa
counties. The EBRPD Board of Directors
adopted the EBRPD Plan on December
17,1996, under Resolution Number
1996-12-349. The EBRPD Plan provides
for monitoring and conservation of rare,
threatened, and endangered taxa,
including the California red-legged frog.
Conservation efforts take precedence
over other park activities if EBRPD
activities are determined to have a
significant adverse effect on rare,
threatened, or endangered taxa (EBRPD
1997).

Benefits of Exclusion Outweigh the
Benefits of Inclusion

We expect the EBRPD to provide
substantial protection of the PCEs and
special management of essential habitat
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for the California red-legged frog on
EBRPD lands within units CCS—1B and
ALA—-1A. We expect the EBRPD to
provide a greater level of management
for the California red-legged frog on
private lands than would designation of
critical habitat on private lands.
Moreover, inclusion of these non-
Federal lands as critical habitat would
not necessitate additional management
and conservation activities already in
place by the EBRPD. As a result, we do
not anticipate any action on these lands
would destroy or adversely modify the
areas designated as critical habitat.
Therefore, we do not expect that
including those areas in the final
designation will lead to any changes to
actions on the conservation lands to
avoid destroying or adversely modifying
that habitat.

The exclusion of these lands from
critical habitat would help preserve the
partnerships that we have developed
with the EBRPD. The educational
benefits of critical habitat, including
informing the public of areas that are
essential for the long-term conservation
of the subspecies, are still accomplished
from material provided on our website
and through public notice-and-comment
procedures. The public also has been
informed through the public
participation that occurred during the
development of the revised proposed
designation and previous listing and
critical habitat actions for the
subspecies. For these reasons, we
believe that designating critical habitat
within units CCS-1B and ALA-1A has
little benefit in areas managed by the
EBRPD.

We have evaluated the conservation
measures for the California red-legged
frog identified by the EBRPD. Based on
this evaluation, we currently find that
the benefits of excluding those portions
of Unit CCS—1B and ALA-1A
considered essential to the conservation
of the California red-legged frog within
the boundaries of the EBRPD land
outweigh the benefits of including those
portions of land as critical habitat.

Exclusion Will Not Result in Extinction
of the Subspecies

We have determined that exclusion of
these lands within Unit CCS—1B and
ALA-1A, which are considered
occupied habitat, would not result in
the extinction of the California red-
legged frog. Actions which might
adversely affect the subspecies are
expected to have a Federal nexus, and
would thus undergo a consultation with
the Service under section 7 of the Act.
The jeopardy standard of section 7 of
the Act, and routine implementation of
habitat preservation through the section

7 process, provide assurance that the
subspecies will not go extinct. In
addition, the subspecies is protected
from the take prohibitions under section
9 of the Act. The exclusion leaves these
protections unchanged from those that
would exist if the excluded areas were
designated as critical habitat.

The subspecies occurs on lands
protected and managed either explicitly
for the subspecies, or indirectly through
more general objectives to protect
natural values; this factor acts in concert
with the other protections provided
under the Act for these lands absent
designation of critical habitat on them,
and acts in concert with protections
afforded the subspecies by the
remaining critical habitat designation
for the subspecies, which leads us to
find that exclusion of these lands will
not result in extinction of the California
red-legged frog. We do not believe that
this exclusion would result in the
extinction of the subspecies because the
subspecies is found in other areas and
the EBRPD Plan provides for monitoring
and conservation of rare, threatened,
and endangered taxa, including the
California red-legged frog. EBRPD has
been actively conducting California red-
legged frog surveys and research over
the last 15 years under U.S. Fish and
Wildlife Service recovery permit
number 817400. During the years of
1996, 2000, and 2004, EBRPD
conducted California red-legged frog
surveys across all park lands for the
purpose of population trend monitoring
and habitat assessment. Research has
also focused on California red-legged
frog habitat requirements, tolerances
related to water quality, adult and
juvenile movements, and the effect of
livestock grazing on habitat and frog
reproduction. EBRPD provides
educational outreach through park
interpretive programs and presentation
of California red-legged frog research
findings at scientific conferences and in
peer reviewed journals. Habitat
restoration and nonnative predator
control are special management actions
the EBRPD has used and continues to
use for the conservation of the
California red-legged frog. Nearly 90
percent of the EBRPD land holdings are
protected and managed as natural
parklands, thereby providing protection
for the PCEs (Bobzien, pers com. 2005).
Conservation efforts take precedence
over other park activities if EBRPD
activities are determined to have a
significant adverse effect on rare,
threatened, or endangered taxa (EBRPD
1997).

Spivey Pond Management Area (SPMA)
(Unit ELD-1)

The SPMA encompasses 54 ac (22 ha)
of BLM-owned lands surrounding
Spivey Pond in El Dorado County,
California. Spivey Pond is one of five
known extant California red-legged frog
breeding populations in the Sierra
Nevada foothills. In July 2004, a
management plan for the California red-
legged frog was approved and signed by
the Service, BLM, Bureau of
Reclamation (USBR), CDFG, El Dorado
County, El Dorado Irrigation District, the
American River Conservancy, and the El
Dorado National Forest. The Spivey
Pond Management Plan (SPMP) consists
of six management objectives
specifically for the conservation of the
California red-legged frog: Control of
bullfrogs and predatory fish; monitoring
of water quality; maintenance of the
pond’s integrity and habitat/water
quality; creation and management of
additional California red-legged frog
breeding habitat; promotion of research
and maintenance of a GIS database; and
providing input for watershed level
planning and activities that may benefit
Spivey Pond.

In 1997, a population of a reproducing
California red-legged frogs was
discovered in Spivey Pond on the north
fork of Webber Creek. The previous
confirmed sightings of a California red-
legged frog in the Webber Creek
watershed were in 1972 and 1975 for
the entire Sierra Nevada foothill region.
At the time of discovery, the Spivey
Pond parcel was privately owned and
slated for timber harvest and
subdivision development. The Service
urged the American River Conservancy
(ARC) to initiate negotiations with the
owners of the Spivey Pond for purchase
of the property. With financial
assistance from the Service and the
USBR, ARC succeeded in purchasing
the 54-acre Spivey Pond parcel on April
28, 1998. Additional grant funding from
the National Fish and Wildlife
foundation was received on September
15, 1998, which allowed for initial pond
stabilization and restoration work. On
May 3, 1999, all preliminary acquisition
and restoration activities were
completed, and the parcel was
transferred to the BLM to be managed as
a wildlife reserve specifically for the
benefit of the California red-legged frog.
In March 2004, we issued a non-
jeopardy biological opinion for
development of a new breeding pond for
the subspecies (1-1-03-F-0289).



Federal Register/Vol. 71, No. 71/Thursday, April 13, 2006 /Rules and Regulations

19281

Benefits of Exclusion Outweigh Benefits
of Inclusion

We believe that the benefits of
excluding the entire 54 ac (22 ha) SPMA
from the designation of critical habitat
for the California red-legged frog
outweigh the benefits of including the
SPMA in critical habitat. We find that
including the SPMA would result in
very minimal, if any additional, benefits
to the California red-legged frog, as
explained above. The critical habitat
designation would remain on lands
surrounding the SPMA, thereby
providing a measure of protection for
the PCEs outside the area, while the
management plan would protect the
PCEs and provide additional benefits of
nonnative predator control, habitat
management and creation, and pollution
monitoring within the area.

Exclusion Will Not Result in Extinction
of the Subspecies

We also find that the exclusion of
these lands will not lead to the
extinction of the subspecies, nor hinder
its recovery because the management
emphasis of the SPMA is to protect and
enhance habitat for the California red-
legged frog.

National Forest Lands Within the
Sierra Nevada

We are excluding those portions of
critical habitat units BUT-1, YUB-1,
NEV-1, and ELD-1 that are managed by
the Plumas, Tahoe and El Dorado
National Forests from this final
designation of critical habitat for the
California red-legged frog pursuant to
section 4(b)(2) of the Act because those
lands are managed under the Sierra
Nevada Forest Plan Amendment
(SNFPA) (NEV-1, ELD-1, and BUT-1)
and Herger-Feinstein Quincy Library
Group (HFQLG) (YUB-1, BUT-1, and
NEV-1).

Of the five known Sierra Nevada
foothill California red-legged frog
populations, only the Hughes Place
(BUT-1) and Little Oregon Creek (YUB-
1) breeding populations are located
exclusively on land managed by the
U.S. Forest Service (Plumas National
Forest). The other three known Sierra
Nevada population breeding ponds are
located on private (CAL-1 and NEV-1)
or other Federally (BLM) owned land
(ELD-1). However, portions of two of
the three (NEV—1 and ELD-1) critical
habitat units are on U.S. Forest Service
lands. The Plumas National Forest is
taking an active role in the conservation
and management of California red-
legged frog populations through direct
land acquisition and research
concerning frog movement in the Sierra

Nevada. We are excluding a total of
7,644 ac (3,094 ha) of U.S. Forest
Service land from critical habitat units
BUT-1, YUB-1, NEV—-1 and ELD-1 from
this final designation of critical habitat
for the California red-legged frog.

The El Dorado and Tahoe National
Forests are managed through the
implementation of the SNFPA Record of
Decision (ROD) by application of the
Aquatic Management Strategy (AMS).
This strategy includes landscape and
project-level analysis, achieving
Riparian Conservation Objectives (RCO)
and implementation of best
management practices (BMPs).
Standards and guidelines will be
implemented in order to achieve RCOs.
These standards and guidelines will
include assessing and documenting
aquatic conditions prior to
implementing ground disturbance
activities, and developing mitigation
measures to avoid impacting the frog
when ground-disturbing activities are
within Riparian Conservation Areas
(RCA) or critical aquatic refuges (CARs).
Application of pesticides will be
avoided in areas within 500 ft (150 m)
of known occupied sites unless
environmental analysis documents
demonstrate that pesticides are needed
to restore or enhance habitat for the
California red-legged frog.

The Plumas National Forest is
managed through the implementation of
the SNFPA and HFQLG RODs. The
HFQLG ROD applies Scientific Analysis
Team (SAT) guidelines for riparian area
management. These guidelines include
implementation of 300 ft (90 m) buffers
along all waterways and ephemeral
wetlands, and 500 ft (150 m) buffers
along known occupied California red-
legged frog sites. However, these buffers
may be varied if the riparian
management objectives of the SAT
guidelines can be met. Six critical
aquatic refuges will be placed on the
Plumas National Forest after completion
of the HFQLG pilot project. CARs are
used to protect known locations of
threatened, endangered, or sensitive
species dependent on aquatic or
riparian habitats. For non-HFQLG
projects, the Plumas National Forest
implements the 2004 SNFPA AMS.

Benefits of Exclusion Outweigh Benefits
of Inclusion

The SNFPA, through the
implementation of its Aquatic
Management Strategy, provides more
benefits for the conservation of the
California red-legged frog than critical
habitat would. The SNFPA provides for
protection of the PCEs and
implementation of actions that could
address special management needs such

as habitat restoration, nonnative
predator control and land acquisitions.
Activities conducted under HFQLG
provide buffer zone guidelines around
known occupied California red-legged
frog sites and all other aquatic areas.
Furthermore, all actions that occur on
USF'S lands require consultation under
section 7 of the Act. In 2003, we issued
a biological opinion on the SNFPA
Supplemental Environmental Impact
Statement and concluded that the
proposed alternative action was not
likely to jeopardize the continued
existence of the California red-legged
frog (Service number 1-1-03-F-2638).

We believe that the benefits of
excluding U.S. Forest Service lands
managed under the SNFPA and HFQLG
from the designation of critical habitat
for the California red-legged frog
outweigh the benefits of including those
lands in critical habitat. We find that
including the U.S. Forest Service lands
that are managed under the SNFPA and
HFQLG would result in very minimal, if
any additional, benefits to the California
red-legged frog, as explained above. The
critical habitat designation would
remain on private lands containing
essential features adjacent to U.S. Forest
Service lands, thereby providing a
measure of protection for the PCEs
outside of the area.

Exclusion Will Not Result in Extinction
of the Subspecies

We also find that the exclusion of
these lands will not lead to the
extinction of the subspecies, nor hinder
its recovery because the SNFPA and
HFQLG RODs have provisions for the
conservation of the California red-legged
frog as part of their aquatic management
strategies. These strategies apply
standards and guidelines, such as
default riparian conservation area
buffers, critical aquatic refuges, and
scientific analysis team guidelines, to
prevent, minimize, maintain, or
enhance riparian areas necessary to
conservation of the California red-legged
frog. In addition, all actions that occur
on USFS lands require consultation
under section 7 of the Act.

Relationship of Critical Habitat to
Conservation Partnerships—Exclusions
Under Section 4(b)(2) of the Act

Unit CAL-1, Young’s Creek

The Young’s Creek unit is located in
Calaveras County north of State Route
26 and south of Paloma Road. The unit
consists of approximately 4,449 ac
(1,801 ha) of land, the majority of which
is private land. The unit contains one
known population of California red-
legged frogs discovered in a single pond
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in 2003. Since the discovery, we have
been working with the private
landowner to enhance the existing pond
and develop additional ponds on the
property. We have entered into a long-
term management agreement with the
landowner to conserve these habitats on
their lands. The long-term management
agreement identifies measures designed
to protect, preserve, and enhance habitat
for the California red-legged frog. These
measures include: control livestock
access to riparian and ponded areas,
provide technical assistance and
oversight, provide biannual monitoring
reports, and conduct nonnative fish and
bullfrog removal.

Additional Benefits of Exclusion

We have been working with an
adjacent landowner in the unit to
develop a similar long-term
management agreement for areas that
could potentially assist in the
conservation of the California red-legged
frog. However, recently, the second
landowner has decided not to pursue an
agreement with the Service. We believe
that utilizing the Secretary’s discretion
in excluding this unit will encourage
other willing landowners in the unit to
continue their conservation activities
and will allow the Service to expand
enrollment of other private landowners
in the unit into conservation
partnerships for conserving additional
frog habitat. The benefits of exclusion
include providing incentive for
continued conservation and restoration
on private lands where landowners have
shown a willingness to participate in
such activities.

The Benefits of Exclusion Outweigh the
Benefits of Inclusion

Based on the above considerations,
and consistent with the direction
provided in section 4(b)(2) of the Act
and the Federal District Court decision
concerning critical habitat (Center for
Biological Diversity v. Norton, Civ. No.
01-409 TUC DCB D. Ariz. Jan. 13, 2003),
we have determined that the benefits of
excluding unit CAL-1 as critical habitat
outweigh the benefits of including it as
critical habitat for the California red-
legged frog. The area where the
California red-legged frog is known to
occur is already managed to protect and
enhance habitat specifically for the
subspecies (e.g., control livestock access
to riparian and ponded areas, provide
biannual monitoring reports, and
conduct nonnative fish and bullfrog
removal). Exclusion of these lands will
not decrease existing protection of the
jeopardy standard under section 7 of the
Act or the take prohibitions under
section 9 of the Act. Conservation of the

California red-legged frog in this area
will require proactive restoration efforts
and the cooperation of private
landowners, and such efforts are
currently underway. We believe that
designating the remaining lands in the
unit as critical habitat will impair our
efforts to work with private landowners
to conserve and help recover the
subspecies in the county. We further
believe that utilizing the Secretary’s
discretion to exclude these lands from
designation as critical habitat will
encourage willing landowners to
continue their conservation activities
and will allow us to expand enrollment
of private landowners into conservation
partnerships for conserving frog habitat.
We conclude that the benefits of the
public-private partnerships established
in this area to conserve the California
red-legged frog are superior to the
prohibitive protections conferred by a
critical habitat designation and the
potential for unintended anti-
conservation incentives that such
designation could bring. In addition, we
believe that critical habitat designation
provides little gain in the way of
increased public recognition for special
habitat values on lands that are
expressly managed to protect and
enhance those values and would deter
other local conservation efforts for the
California red-legged frog in the County.

Exclusion Will Not Result in Extinction
of the Subspecies

We do not believe that this exclusion
would result in the extinction of the
subspecies because the long-term
management agreement with the
landowner and enhancement and
development of additional California
red-legged frog habitat on the property
will assist in conservation of the
subspecies within the area. Also
additional areas in the Sierras (e.g.,
Spivey Pond) are protected and being
managed for the benefit of the California
red-legged frog.

Relationship of Critical Habitat to
Economic Impacts—Exclusions Under
Section 4(b)(2) of the Act

Section 4(b)(2) of the Act allows the
Secretary to take into consideration
potential economic impacts of a critical
habitat designation and to exclude areas
from critical habitat for economic
reasons if [s]he determines that the
benefits of such exclusion exceed the
benefits of designating the area as
critical habitat, unless the exclusion
will result in the extinction of the
species concerned. This is a
discretionary authority Congress has
provided to the Secretary with respect
to critical habitat. Although economics

may not be considered when listing a
species, Congress has expressly required
this consideration when designating
critical habitat.

In conducting economic analyses, we
are guided by the Tenth Circuit Court of
Appeal’s ruling in the New Mexico
Cattle Growers Association case (248
F.3d at 1285), which directed us to
consider all impacts, ‘“‘regardless of
whether those impacts are attributable
co-extensively to other causes.” As
explained in the analysis, due to
possible overlapping regulatory schemes
and other reasons, there are also some
elements of the analysis that may
overstate some costs. However, we have
taken into consideration that all of the
costs and other impacts predicted in the
economic analysis may not be avoided
by excluding the following areas from
this final designation, due to the fact
that all of the areas in question are
currently occupied by the listed
subspecies and there will still be
requirements for consultation under
section 7 of the Act or for permits under
section 10 (henceforth “consultation”),
for any authorized take of these
subspecies, as well as other protections
for the subspecies elsewhere in the Act
and under State and local laws and
regulations.

Conversely, the Ninth Circuit has
recently ruled (Gifford Pinchot, 378 F.3d
at 1071) that the Service’s regulations
defining “adverse modification” of
critical habitat are invalid because they
define adverse modification as affecting
both survival and recovery of a species.
The Court directed us to consider that
determinations of adverse modification
should be focused on impacts to
recovery. While we have not yet
proposed a new definition for public
review and comment, compliance with
the Court’s direction may result in
additional costs associated with the
designation of critical habitat
(depending upon the outcome of the
rulemaking). In light of the uncertainty
concerning the regulatory definition of
adverse modification, our current
methodological approach to conducting
economic analyses of our critical habitat
designations is to consider all
conservation-related costs. This
approach would include costs related to
sections 4, 7, 9, and 10 of the Act, and
should encompass costs that would be
considered and evaluated in light of the
Gifford Pinchot ruling.

Application of Section 4(b)(2)—
Economic Exclusion to 19 Census Tracts
We are excluding approximately
250,329 ac (101,305 ha) (approximately
34 percent of the revised proposed
critical habitat) of the California red-
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legged frog’s essential habitat in the 19

census tracts listed in Table 3 based on
disproportionately high economic costs.

TABLE 3.—EXCLUDED CENSUS TRACTS AND COSTS

Census tract

County

Adjusted welfare
impact in final
economic analysis

6001451101
6013355104
6079011502
6079010901
6079011000
6001450721
6079010400
6079010500
6083001701
6001450701
6083002910
6111007404
6065043224
6013303200
6013355106
6079010800
6081613700
6095252202
6081613800

F Y =T a1 To F- SRS

Contra Costa .........
San Luis Obispo ...
San Luis Obispo
San Luis Obispo
Alameda ................
San Luis Obispo ...
San Luis Obispo ...
Santa Barbara .......
Alameda ............
Santa Barbara ...
Ventura ..............
Riverside
Contra Costa .....
Contra Costa .........
San Luis Obispo ...
San Mateo .............

1S To] =T oo TSR
= T 1Y F= 1 (=T S ROPURS

$45,017,296
39,737,940
37,144,976
36,953,856
36,245,748
26,886,492
21,288,106
20,313,812
17,040,264
16,035,912
15,088,389
14,813,216
13,885,294
13,203,474
10,361,391
9,565,995
8,501,778
6,903,767
6,820,789

395,808,495

The revised proposed designation and
notice of availability of the draft
economic analysis (70 FR 66906;
November 3, 2005) solicited public
comment on the potential exclusion of
high cost areas. As we finalized the
economic analysis, we identified high
costs associated with the revised
proposed critical habitat designation to
public projects in Kern, Merced,
Riverside, and San Luis Obispo
counties. These public projects were the
widening of State Routes 46, 152, 79,
and 46. The final economic analysis
indicates additional costs in census
tracts in which these projects were
located were approximately $687,000
for the four projects. On the basis of the
significance of these costs, we
determined that the project areas be
excluded from the designation. The
critical habitat unit associated with the
project area in Riverside County is
identified in Table 3 above for
exclusion, and no additional exclusion
of this area was necessary.

Benefits of Inclusion of the 19 Excluded

Census Tracts

The areas excluded (Table 3) are
currently occupied by the California
red-legged frog. If these areas were
designated as critical habitat, any
actions with a Federal nexus that may
adversely affect the critical habitat
would require a consultation with us, as
explained above in the section of this
notice entitled “Effects of Critical
Habitat Designation.” Primary

constituent elements in these areas
would be protected from destruction or
adverse modification by Federal actions
using a conservation standard based on
the Ninth Circuit’s decision in Gifford
Pinchot. This requirement would be in
addition to the requirement that
proposed Federal actions avoid likely
jeopardy to the subspecies’ continued
existence. However, inasmuch as all
these units are currently occupied by
the subspecies, consultation for
activities that may adversely affect the
subspecies, including possibly
significant habitat modification (see
definition of “harm” at 50 CFR 17.3),
would be required even without the
critical habitat designation. The
requirement to conduct such
consultation would occur regardless of
whether the authorization for incidental
take occurs under either section 7 or
section 10 of the Act. For the occupied
areas, there is still a requirement for a
jeopardy analysis to ensure Federal
actions are not likely to jeopardize the
continued existence of the subspecies.

In the economic analysis, we
determined, however, that designation
of critical habitat could result in
approximately $395,808,495 in costs in
these 19 census tracts, the majority of
which are directly related to residential
development impacts. We believe that
the potential decrease in residential
housing development that could be
caused by this designation of critical
habitat for the California red-legged frog
would minimize impacts to and

potentially provide some protection to
the subspecies, aquatic habitats where
they reside, and the physical and
biological features essential to the
subspecies’ conservation (i.e., the
primary constituent elements). Thus,
this decrease in residential housing
development would directly translate
into a potential benefit to the subspecies
that would result from this designation.

Another possible benefit of a critical
habitat designation is education of
landowners and the public regarding the
potential conservation value of these
areas. This may focus and contribute to
conservation efforts by other parties by
clearly delineating areas of high
conservation value for certain species.
However, we believe that this education
benefit has largely been achieved, or is
being achieved in equal measure by
other means (e.g., Recovery Plan
planning efforts). The critical habitat
designation and recovery plan would
provide information geared to the
general public, landowners, and
agencies about areas that are important
for the conservation of the subspecies
and what actions they can implement to
further the conservation of the
California red-legged frog within their
own jurisdiction and capabilities. The
recovery plan also contains provisions
for ongoing public outreach and
education as part of the recovery
process.

In summary, we believe that inclusion
of the 19 census tracts as critical habitat
would provide some additional Federal
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regulatory benefits for the subspecies.
However, that benefit is limited to some
degree by the fact that the areas
proposed as critical habitat are occupied
by the subspecies, and therefore there
must, in any case, be consultation with
the Service for any Federal action that
may affect the subspecies in those 19
census tracts. The additional
educational benefits that might arise
from critical habitat designation are
largely accomplished through the
multiple opportunities for public notice-
and-comment, which accompanied the
development of this regulation;
publicity associated with prior
litigation; and public outreach
associated with the development of the
draft, and the implementation of the
final, Recovery Plan for the California
red-legged frog.

Benefits of Exclusion of the 19 Excluded
Census Tracts

The economic analysis conducted for
this proposal estimates that the costs
associated with designating these 19
census tracts would be approximately
$395,808,495. Costs would be associated
with the designation of critical habitat
for the California red-legged frog in
amounts shown in Table 3 above. By
excluding these census tracts, some or
all of these costs will be avoided. Three
important public-sector projects, the
widening of State Routes 46, 79, and
152, will avoid additional costs
associated with critical habitat
designation.

Benefits of Exclusion Outweigh the
Benefits of Inclusion of the 19 Census
Tracts

We believe that the benefits of
excluding these lands from the
designation of critical habitat—avoiding
the potential economic and human
costs, both in dollars and jobs, predicted
in the economic analysis—exceed the
educational and regulatory benefits that
could result from including those lands
in this designation of critical habitat.

We have evaluated and considered
the potential economic costs on the
residential development industry
relative to the potential benefit for the
California red-legged frog and its
primary constituent elements derived
from the designation of critical habitat.
We believe that the potential economic
impact of more than approximately
$395 million on the development
industry significantly outweighs the
potential conservation and protective
benefits for the subspecies and their
primary constituent elements derived
from avoiding residential development
as a result of this designation.

We also believe that excluding these
lands, and thus helping landowners
avoid the additional costs that would
result from the designation, will
contribute to a more positive climate for
HCPs and other active conservation
measures that provide greater
conservation benefits than would result
from designation of critical habitat—
even in the post-Gifford Pinchot
environment—which requires only that
there be no adverse modification
resulting from actions with a Federal
nexus. We therefore find that the
benefits of excluding these areas from
this designation of critical habitat
outweigh the benefits of including them
in the designation.

We believe that the recovery planning
process has already provided
information about habitat that contains
those features considered essential to
the conservation of the California red-
legged frog and has facilitated
conservation efforts through heightened
public awareness of the plight of the
listed subspecies to the public, State
and local governments, scientific
organizations, and Federal agencies. The
final Recovery Plan contains explicit
objectives for ongoing public education,
outreach, and collaboration at local,
State, and Federal levels, and between
the private and public sectors, in
recovering the California red-legged
frog.

Exclusion Will Not Result in Extinction
of the Subspecies

We believe that exclusion of these
lands will not result in the extinction of
the California red-legged frog as these
areas are considered occupied habitat,
and actions that might adversely affect
the subspecies are expected to have a
Federal nexus, which would trigger a
section 7 consultation with the Service.
The jeopardy standard of section 7 of
the Act, and routine implementation of
habitat preservation through the section
7 process, as discussed in the economic
analysis, provide assurance that the
subspecies will not go extinct. In
addition, the subspecies is protected
from take under section 9 of the Act.
The exclusion leaves these protections
unchanged from those that would exist
if the excluded areas were designated as
critical habitat.

Critical habitat is being designated for
the subspecies in other areas that will be
accorded the protection from adverse
modification by Federal actions using
the conservation standard based on the
Ninth Circuit decision in Gifford
Pinchot. Additionally, the subspecies
occurs on lands protected and managed
either explicitly for the subspecies, or
indirectly through more general

objectives to protect natural values. This
provides protection from extinction
while conservation measures are being
implemented. For example, the
California red-legged frog is protected
on lands such as conservation banks
and other natural areas protected by
perpetual conservation easements and
managed specifically for the subspecies
and its habitat (e.g., Ohlone
Conservation Bank), and also on a
variety of natural areas managed to
maintain and enhance natural values
(e.g., Sierra Nevada U.S. Forest Service
Lands, Point Reyes National Park). The
subspecies also occurs on lands
managed to protect and enhance
wetland values under the Wetlands
Reserve Program of the Natural
Resource Conservation Service. These
factors acting in concert with the other
protections provided under the Act for
these lands absent designation of critical
habitat on them, and acting in concert
with protections afforded each species
by the remaining lands that have been
designated critical habitat for the
subspecies, lead us to find that
exclusion of these 19 census tracts will
not result in extinction of the California
red-legged frog.

Economic Analysis

Section 4(b)(2) of the Act requires us
to designate critical habitat on the basis
of the best scientific information
available and to consider the economic
and other relevant impacts of
designating a particular area as critical
habitat. We may exclude areas from
critical habitat upon a determination
that the benefits of such exclusions
outweigh the benefits of specifying such
areas as critical habitat. We cannot
exclude such areas from critical habitat
when such exclusion will result in the
extinction of the subspecies concerned.

Concurrent with the publication of
the revised proposed critical habitat
designation, we announced the
availability of an economic analysis that
estimated the potential economic effect
of the designation. The draft analysis
was made available for public review on
November 3, 2005 (70 FR 66906). We
accepted comments on the draft analysis
until February 1, 2006.

The primary purpose of the economic
analysis is to estimate the potential
economic impacts associated with the
designation of critical habitat for the
California red-legged frog. This
information is intended to assist the
Secretary in making decisions about
whether the benefits of excluding
particular areas from the designation
outweigh the benefits of including those
areas in the designation. This economic
analysis considers the economic
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efficiency effects that may result from
the designation, including habitat
protections that may be co-extensive
with the listing of the subspecies. It also
addresses distribution of impacts,
including an assessment of the potential
effects on small entities and the energy
industry. This information can be used
by the Secretary to assess whether the
effects of the designation might unduly
burden a particular group or economic
sector.

This analysis focuses on the direct
and indirect costs of the rule. However,
economic impacts to land use activities
can exist in the absence of critical
habitat. These impacts may result from,
for example, local zoning laws, State
and natural resource laws, and
enforceable management plans and best
management practices applied by other
State and Federal agencies. Economic
impacts that result from these types of
protections are not included in the
analysis as they are considered to be
part of the regulatory and policy
baseline.

We received comments on the draft
economic analysis of the revised
proposed designation. Following the
close of the comment period, we
reviewed and considered the public
comments and information we received
and prepared responses to those
comments (see Responses to Comments
section above) or incorporated the
information or changes directly into this
final rule or our final economic analysis.

The November 3, 2005, notice (70 FR
66906) provides a detailed economics
section that estimates an economic
impact of the designation on land
development of $497,647,833. The
revised impact on transportation
projects is $687,000. The total revised
cost of designation is thus $498,334,833,
or $24,916,741 annualized over 20
years. By excluding the top 19 census
tracts (80 percent of the costs) (refer to
the Application of Section 4(a)(3) and
Exclusions Under Section 4(b)(2) of the
Act section above for further
explanation), the total cost of this final
designation of critical habitat for the
California red-legged frog is reduced to
$102,526,338 (or $5,126,317 annualized
over 20 years).

A copy of the final economic analysis
with supporting documents is included
in our administrative record and may be
obtained by contacting U.S. Fish and
Wildlife Service, Sacramento Fish and
Wildlife Office (see ADDRESSES section)
or by downloading from the Internet at
http://www.fws.gov/sacramento/.

Special Rule Under Section 4(d) of the
Act Associated With Final Listing

Section 4(d) of the Act imparts the
authority to issue regulations necessary
and advisable to provide for the
conservation of threatened species.
Under section 4(d), the Secretary may
publish a special rule that modifies the
standard protections for threatened
species under the Service’s regulations
implementing section 9 of the Act at 50
CFR 17.31 with special measures
tailored to the conservation of the
species. We believe that, in certain
instances, easing the general take
prohibitions on non-Federal lands may
encourage continued responsible land
uses that provide an overall benefit to
the subspecies. We also believe that
such a special rule will promote the
conservation efforts and private lands
partnerships critical for subspecies
recovery (Wilcove et al. 1996; Knight
1999; Main et al. 1999; Norton 2000;
Bean 2002; Conner and Matthews 2002;
Crouse et al. 2002; James 2002; Koch
2002). However, in easing the take
prohibitions under section 9 of the Act,
the measures developed in the special
rule must also contain prohibitions
necessary and appropriate to conserve
the subspecies.

As discussed elsewhere in this final
rule, the California red-legged frog faces
many threats. Foremost among these is
the continuing loss of aquatic breeding
and associated uplands. Historically,
permanent and ephemeral streams and
ponds served as the predominant
breeding habitat for the California red-
legged frog and were essential
components for the subspecies’ stability
throughout its range (Storer 1925;
Jennings and Hayes 1994). With the loss
of these natural habitats during the last
century, alternative breeding sites have
become more critical for the continued
survival of the California red-legged
frog.

Stock ponds created for livestock
ranching are important alternative
breeding sites for the California red-
legged frog, as evidenced by the
substantial number of California red-
legged frog locality records from these
artificial habitats (CNDDB 2005). While
various activities associated with
livestock operations may result in
inadvertent take of California red-legged
frog adults, juveniles, or eggs, livestock
ranching stock ponds with suitable
adjacent upland habitat provide
valuable upland habitat for forage,
feeding, predator avoidance, and
dispersal for the remaining California
red-legged frogs. Maintaining California
red-legged frog’s use of stock ponds on
livestock ranches for breeding appears

to be an important link in the
conservation and recovery of this
subspecies. For this reason, we are, in
this rule, finalizing a special rule under
section 4(d) of the Act that exempts
routine livestock ranching activities on
private or Tribal lands where there is no
Federal nexus from the take
prohibitions under section 9 of the Act.
The special rule applies to those
situations, whether currently existing or
that may develop in the future, where
livestock ranching is the primary land
use or livelihood and where the routine
activities are essential for the continued
operation of the livestock ranch.

Special rules developed under section
4(d) of the Act are published in the
Federal Register concurrent with or
subsequent to the listing of a species.
With the finalization of this special rule,
the general regulations at 50 CFR 17.31
will not apply to the California red-
legged frog. Our rationale behind the
development of the special rule is
discussed below.

Livestock ranching is a dynamic
process, which requires the ability to
adapt to changing environmental and
economic conditions. However, many of
the activities essential to successful
ranching are considered routine, and are
undertaken at various times and places
throughout the year as need dictates.
Although this special rule is not
intended to provide a comprehensive
list of those ranching activities
considered routine, some examples
include: maintenance of stock ponds;
fence construction for grazing
management; planting, harvest, and
rotation of unirrigated forage crops;
maintenance and construction of
corrals, ranch buildings, and roads;
discing of field sections for fire
prevention management; control of
noxious weeds by prescribed fire or by
herbicides; placement of mineral
supplements; and rodent control.

Routine activities associated with
livestock ranching have the potential to
affect California red-legged frogs. Some
routine activities have the potential to
positively affect California red-legged
frogs (e.g., creation of suitable stock
pond breeding habitats), while other
activities may be neutral with respect to
California red-legged frog effects (e.g.,
construction of ranch buildings in areas
unsuitable for California red-legged frog
foraging or dispersal). However, other
routine ranching activities have the
potential to negatively affect California
red-legged frogs, depending on when
and where the activities are conducted
(e.g., direct take from discing fencelines
or perimeter areas for fire prevention
during a rainy period when California
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red-legged frogs may be moving from
one area to another).

While section 9 of the Act provides
general prohibitions on activities that
would result in take of a threatened
species, the Service recognizes that
routine ranching activities, even those
with the potential to inadvertently take
California red-legged frogs, may be
necessary components of livestock
operations. The Service also recognizes
that it is, in the long term, a benefit to
the California red-legged frog to
maintain, as much as possible, those
aspects of the ranching landscape that
can aid in the recovery of the
subspecies. We believe this special rule
will further conservation of the
subspecies by discouraging further
conversions of the ranching landscape
into habitats unsuitable for the
California red-legged frog and
encouraging landowners and ranchers to
continue managing the remaining
landscape in ways that meet the needs
of their operation and provide suitable
habitat for the California red-legged frog.
Development of this special rule for the
California red-legged frog follows that of
the final special rule for the California
tiger salamander (Ambystoma
californiense) published in the Federal
Register on August 4, 2004 (69 FR
47212). One difference between the
special rules is that burrow fumigant
use is not exempted in the California
tiger salamander rule; areas in which
the species and subspecies coexist
would not be exempted for this use.

Routine Livestock Ranching Activities
Exempted by the Special Rule

The activities mentioned above and
discussed below are merely examples of
routine ranching activities that would
be exempted by the special rule.
Routine activities may vary from one
ranching operation to another, and vary
with changing environmental and
economic conditions. Routine ranching
activities include the activities
described below, and any others that a
rancher may undertake to maintain a
sustainable ranching operation. Our
premise for not attempting to regulate
routine activities is that, ultimately, we
believe that a rancher acting in the best
interest of maintaining a sustainable
ranching operation also is providing
incidental but significant conservation
benefits for the California red-legged
frog.

In this special rule, we describe and
recommend best management practices
for carrying out routine ranching
activities in ways that would minimize
take of California red-legged frogs, but
we do not require these practices.
Overall, we believe that minimizing the

regulatory restrictions on routine
ranching activities will increase the
likelihood that more landowners will
voluntarily allow California red-legged
frogs to persist or increase on their
private lands, and that the impacts to
California red-legged frogs from such
activities are far outweighed by the
benefits of maintaining a rangeland
landscape where California red-legged
frogs can coexist with a ranching
operation, as opposed to alternative
land uses in which California red-legged
frogs would be eliminated entirely.

Sustainable Livestock Grazing. The
act of grazing livestock on rangelands in
a sustainable manner (i.e., not
overgrazed to the point where rangeland
is denuded and compacted) has the
potential for take of the California red-
legged frog. Grazing livestock in
California red-legged frog-occupied
areas may trample individual California
red-legged frogs as they move to and
from their upland habitats, or as adults
and newly metamorphosed juveniles
leave breeding ponds (Fellers and
Kleeman 2005). California red-legged
frog egg masses could be trampled or
dislodged from egg braces by livestock
milling in the pond. Additionally,
numerous studies, summarized by
Kauffman and Krueger (1984) and
Belsky et al. (1999), have shown that
unmanaged livestock grazing
(overgrazing) can negatively affect
riparian and instream aquatic habitat.
Some of the effects of unmanaged
grazing include: higher instream water
temperatures resulting from reduction
or removal of vegetation, channel down-
cutting, lowered water tables, and loss
of plunge pools, which results in direct
loss of pool habitats for the California
red-legged frog (Patla and Keinath
2005), as well as diminished water
quality through increased sediment
loads and nutrient levels (Belsky et al.
1999).

By contrast, sustainable grazing may
benefit the California red-legged frog in
several ways. For example, at the Point
Reyes National Seashore in Marin
County, an area where there are more
than 120 breeding sites with an
estimated total adult population of
several thousand California red-legged
frogs, the majority of the breeding sites
are artificial stockponds constructed on
lands that have been grazed by cattle for
over 150 years (Fellers and Guscio
2004). On the EBRPD lands in Contra
Costa and Alameda counties, 43 of 179
ponds surveyed that were exposed to
grazing, and were characterized with
and without emergent vegetation,
supported successful breeding frog
populations, often exhibiting high rates
of annual breeding (Bobzien et al. 2000).

Sustainable levels of grazing may keep
ponds from becoming completely
vegetated by emergent aquatic
vegetation. During the past 10 years of
monitoring, EBRPD has noted 47 of 207
California red-legged frog ponds silted
in after being fenced off from livestock
grazing (Bobzien, in litt. 2005).
California red-legged frogs are typically
found in ponds with both open water
and emergent aquatic vegetation. The
potential benefits of sustainable
livestock grazing, according to normally
acceptable and established levels of
intensity to prevent overgrazing,
provide justification for including this
routine activity in this special rule.

Stock Pond Management and
Maintenance. Stock ponds are necessary
components of livestock ranching in
many parts of the California red-legged
frog range, due to California’s dry
summer climate and the limited
availability of naturally occurring water.
As discussed previously, created stock
ponds may serve as alternative breeding
sites for the California red-legged frog in
the absence of seasonal or permanent
pond or stream habitats. Once a stock
pond is occupied as a California red-
legged frog breeding site, however,
California red-legged frogs may be
vulnerable to take from the routine
activities necessary to manage and
maintain the stock pond for continued
livestock use.

Hydroperiod management (i.e., the
amount of time the stock pond contains
water) of California red-legged frog-
occupied stock ponds may be so short
that California red-legged frog larvae
cannot complete metamorphosis. Stock
ponds with suitable hydroperiods for
California red-legged frog breeding
cycles may require ongoing
maintenance to protect water supplies
and the integrity of the storage system.
Routine maintenance activities can
include periodic dredging, dam or berm
repair, and mechanical or chemical
control of aquatic vegetation. If any of
these activities are conducted during the
California red-legged frog breeding
season, take of California red-legged
frogs may occur. In addition, stock
ponds may become infested by
mosquitoes, requiring controls in order
to protect human or livestock health.
Mosquito infestations may be controlled
by pesticide applications or by the
introduction of nonnative fish species
that prey on mosquitoes. Take of
California red-legged frogs may occur if
pesticide applications are made during
the California red-legged frog breeding
season. Regardless of the time of year
nonnative fish are introduced for
mosquito control, they may become
established in the stock pond and prey
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on California red-legged frogs during the
breeding season. For the purposes of
this special rule, we considered these
various activities with regard to whether
they could be readily adapted to avoid
take of the California red-legged frog.

Hydroperiod management is likely
dependent on many factors, including
the annual water needs of the livestock
operation and the local hydrological
conditions (e.g., annual water
availability). In any given year, these
variables may cause a ranching
operation to adjust a stock pond’s
hydroperiod in ways that could
potentially disrupt the California red-
legged frog breeding cycle, resulting in
take of California red-legged frog adults,
juveniles, or eggs. The Service
recommends maintaining consistent
water levels through the California red-
legged frog breeding and juvenile
rearing season (through August) to
minimize potential take. Drawdown of
stock ponds after juvenile
metamorphosis would be desirable in
some instances for control of bullfrogs
and nonnative predatory fish that prey
on California red-legged frogs and can
significantly reduce juvenile and adult
survival. Although stock pond
hydroperiods can theoretically be
readily adapted to avoid take by
maintaining an optimal breeding period
for the California red-legged frog, we
recognize that the continued viability of
a livestock ranching operation may
depend on the flexibility to make these
hydroperiod adjustments on short
notice. We also acknowledge the Service
would not be able to provide timely
technical assistance to most land
managers. For these reasons, routine
hydroperiod management of ranching
operation stock ponds is included in
this special rule.

Periodic dredging to counter the long-
term effects of siltation, and the
maintenance or repair of containment
structures (e.g., dams, berms, levees),
are activities necessary to maintain
stock pond utility and integrity (N.
Cremers, in litt. 2003). Although these
actions may result in take of California
red-legged frogs if they coincide with
the California red-legged frog breeding
season, the need to conduct these
maintenance activities is episodic and
should not be necessary on a regular
basis. In addition, we believe it is
unlikely that these activities would be
necessary during the California red-
legged frog breeding season, except in
the case of emergency repairs on a
catastrophic breach, as a stock pond’s
integrity for the spring and summer
grazing season should be ensured prior
to the previous year’s rainy winter
season. We believe the infrequent nature

of these routine activities, coupled with
the likelihood that they will be
conducted outside of the California red-
legged frog breeding season, will have
minimal impacts on California red-
legged frogs in occupied stock ponds.
For these reasons, the routine activities
of periodic dredging and containment
structure maintenance for ranching
operation stock ponds are included in
this special rule.

Aquatic vegetation, whether rooted or
free-floating, may impede stock pond
functionality. Control of this vegetation
may be mechanical, (e.g., harvesters,
rakes, skimmers), chemical (e.g., aquatic
herbicides), or biological (e.g.,
introduced herbivorous fish). Both
mechanical and chemical control
methods may result in inadvertent take
of California red-legged frogs if
conducted during the California red-
legged frog breeding and juvenile
metamorphosis seasons. It is unlikely
that vegetation control would be needed
during the breeding period, as the
primary time for explosive vegetative
growth is during the warm summer
months. However, vegetation control
may be necessary prior to juvenile
California red-legged frog
metamorphosis, which could result in
take of pre-adult California red-legged
frogs.

Mechanical controls may perturb the
breeding habitat or cause death or injury
to resident California red-legged frogs;
however, these impacts would be
restricted in time to singular control
events. In contrast, chemical control
using aquatic herbicides may have little
immediate physical impact on
California red-legged frogs or breeding
habitat, but may negatively impact
California red-legged frog health or
reproductive fitness for an indefinite
time beyond the control event. Hayes et
al. (2006) has shown adverse growth
and developmental effects can result
from low (0.1 parts per billion)
concentrations of a combination of
pesticides. In addition, because aquatic
herbicides disperse throughout a water
body, all California red-legged frogs
within the water body may potentially
be exposed.

We recognize that routine aquatic
vegetation control may be essential for
the continued operation of stock ponds,
and that this activity may not be readily
adapted (e.g., postpone control until
after California red-legged frog use of
stock pond is discontinued) to avoid
take of the California red-legged frog.
Although both mechanical and chemical
controls have the potential to negatively
impact California red-legged frogs, we
believe mechanical controls pose less
long-term risk to breeding populations

of California red-legged frogs. The
Service discourages the addition of fish
to stock ponds (for recreational use and
vegetation control) that are, or could be,
used by California red-legged frogs.
Nonnative, warm water fish can
significantly decrease the survivorship
of juvenile California red-legged frogs
(Alvarez et al. 2003). For the reasons
outlined above, the routine activity of
aquatic vegetation control in ranching
operation stock ponds is included in
this special rule. While chemical control
of aquatic vegetation in stock ponds is
included under the special rule
exemption, the Service recommends
that this activity be conducted only
outside of the general breeding season
(November through April) and juvenile
stage (April through September) of the
California red-legged frog.

Mosquito abatement in aquatic
systems is similar to vegetation
management, in that several control
methods exist. The aquatic mosquito
larvae can be controlled by chemical
larvicides (e.g., temephos and
methoprene), bacterial larvicides, or
biological organisms (e.g., predaceous
mosquitofish). In addition, mosquito
larvae can be controlled through
breeding source reduction and proper
water management. Bacterial larvicides
are especially target-specific, and likely
pose little risk to California red-legged
frogs using a stock pond; however, these
products must be applied in specific
timeframes during larval mosquito
development to be efficacious. A
broader range of non-target effects may
be seen from chemical larvicides, with
the potential for direct impacts on
higher order taxonomic groups such as
frogs (Ankley et al. 1998; Sparling and
Lowe 1998). Biological organisms such
as mosquitofish may become established
in the affected water body and compete
for resources with juvenile California
red-legged frogs. Lawler et al. (1999)
found mosquitofish did not affect the
survival of California red-legged frog
tadpoles; however, tadpoles weighed 34
percent less at metamorphosis than did
tadpoles that developed in the absence
of mosquitofish competition.

While mosquito control in stock
ponds may be a routine activity on
ranching operations, we believe it
unlikely that control would be
necessary during much of the California
red-legged frog breeding season, as this
period coincides with the rainy winter
and spring months. However, when
control cannot be avoided during the
latter part of the California red-legged
frog breeding season, we believe
mosquito control activities can be
readily adapted to prevent or minimize
potential take of California red-legged
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frogs by appropriate water level
management and/or the proper
application of bacterial larvicides. For
this reason, these routine activities are
included in this special rule. Also
included in the special rule is the
routine activity of properly applying
(i.e., following label directions and
product precautions) either chemical or
bacterial larvicides into ranching
operation stock ponds outside of the
California red-legged frog general
breeding season. This exemption for
routine mosquito control activities from
the take prohibitions under section 9 of
the Act does not include the purposeful
introduction at any time of nonnative
biological organisms (e.g., western
mosquitofish (Gambusia affinis), other
predatory warm water fish such as
bluegill or bass, or bullfrogs) that may
prey on California red-legged frog
adults, larvae, or eggs.

Rodent Control. California red-legged
frogs may use small mammal rodent
burrows during summer months during
upland foraging excursions (Tatarian
2004; Fellers and Kleeman 2005);
however, it is unknown the extent to
which small mammal burrows are
essential for the conservation of the
California red-legged frog.

Burrowing rodents, particularly the
California ground squirrel, may pose
problems for livestock ranching
operations to such an extent that control
measures are necessary. Ground
squirrels in sufficient numbers may
deplete livestock forage, while their
burrows may be a physical hazard for
humans, livestock, and ranching
machinery (N. Cremers, in litt. 2003).
Common control measures for these
rodents include shooting, poisoning
with approved pesticides, and
mechanical modification of burrow
complexes (Salmon and Gorenzel 2002).
While shooting of ground squirrels
poses little risk to California red-legged
frogs, the application of pesticides may
result in take of the California red-
legged frog. Because the location of
burrow complexes cannot be predicted
or controlled, rodent control measures
must be site-specific and cannot be
redirected. Thus, the activity of
controlling ground squirrels may not be
readily adapted to avoid
implementation in California red-legged
frog habitats. However, because various
control options are available that may
minimize or prevent the potential for
take of California red-legged frog,
routine rodent control activities are
included in this special rule.

Burrowing Rodent Control by
Pesticide Application. Controlling
burrowing rodents with pesticides is
generally accomplished through the

application of toxicant-treated grains,
which are ingested by the target
animals, or by the introduction of
fumigants (e.g., toxic or suffocating
gasses) into burrow complexes.
Fumigants are not target-specific, and
all organisms inhabiting a treated
burrow complex will likely be subject to
the effects of the pesticide (i.e., toxicant
exposure or oxygen depletion).
Although specific data are not available
on the effects of fumigants on the
California red-legged frog, the
permeable skin of amphibians is likely
to increase susceptibility to adverse
effects from exposure to toxicants
(Henry 2000). We believe it is necessary
to reduce the impact of fumigants on
sheltering California red-legged frogs.
Based on the habitat requirement
estimates presented above, we
recommend not using burrow fumigants
within 0.7 mi (1.2 km) in any direction
from a water body, natural or human-
made, suitable for California red-legged
frog breeding. The application of
fumigants outside of this area restriction
is not prohibited. However, in areas
where California red-legged frogs and
California tiger salamanders coexist, the
use of burrow fumigants is prohibited,
and the prohibition of take under
section 9 of the Act still applies.

Toxicant-treated grains, primarily
using anticoagulant compounds, may be
applied by several methods to control
burrowing rodents (Silberhorn et al.
2003). Grains may be broadcast over the
ground surface at defined rates, placed
in confined bait stations, or placed into
burrow openings. Ground squirrels and
other rodents ingest these baits, and
mortality of the exposed animal results
from internal hemorrhaging. No data
were found on the toxicity of these
anticoagulant compounds to California
red-legged frogs, although it is possible
that exposure to these baits may cause
similar adverse effects in California red-
legged frogs. It is highly unlikely that
California red-legged frogs would
directly ingest any grains encountered;
however, indirect exposure to the
pesticides through dermal contact may
occur if the treated grains are placed
into California red-legged frog-occupied
burrows. In addition, there may be
potential for secondary exposure from
this application method if sheltering
California red-legged frogs consume
burrow-dwelling invertebrates that have
ingested the treated grains. While no
definitive risk assessment can be made
for these possible exposures, we believe
this application method would result in
an increased risk for take of the
California red-legged frog and should
therefore be avoided whenever possible.

California red-legged frogs may also
face these potential indirect and
secondary exposures from the broadcast
and bait station application methods.
However, by widely dispersing the
treated grains over the ground surface,
the broadcast application method likely
reduces the probability of migrating
California red-legged frogs being
exposed through dermal contact or
through ingestion of exposed
invertebrates. Similarly, it is unlikely
that California red-legged frogs would
enter a confined bait station, further
reducing the probability of exposure.
While we do not endorse the use of
rodenticides for ground squirrel or other
rodent control, we believe the use of
rodenticides present a low risk to
California red-legged frog conservation.
For the reasons outlined above,
broadcast and confined bait station
application as part of routine livestock
ranch operation are included in the
special rule.

Burrowing Rodent Control by Habitat
Modification. Colonies of ground
squirrels and other burrowing rodents
are sometimes controlled by using
cultivation equipment to destroy or
modify burrow complexes. The
technique of deep-ripping is likely to
result in complete destruction of the
burrow complex and eradication of the
rodent colony. Any California red-
legged frogs using these burrows as
sheltering sites would also likely be
killed by this activity. Discing of these
burrow systems, followed by surface
grading, removes the physical hazard of
open holes and may successfully
suppress the rodent colony. This
process may not destroy the entire
burrow complex; some burrows may
remain intact. However, sheltering
California red-legged frogs may also
suffer substantial mortality from this
control method.

While modification of a burrow
complex may aid in controlling a rodent
colony, the primary benefit of such
modification for ranching operations is
the elimination of the physical hazards
associated with burrows and burrow
openings (N. Cremers, in litt. 2003).
This may be particularly important for
areas where livestock congregate in
large numbers, such as corrals and stock
pond watering sites. Because stock
ponds have become important
alternative breeding sites for the
California red-legged frog, the extent of
potential take may be directly related to
the intensity of burrow complex
modification around such sites. Large-
scale modification of these habitats
around a stock pond known to support
California red-legged frogs would have
the potential to eliminate or drastically
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reduce a localized breeding population
of the California red-legged frog. As
discussed previously, the majority of a
localized breeding California red-legged
frog population may be found in an area
of adjacent upland habitat extending up
to 0.7 mi (1.2 km) in any direction from
the breeding pond.

The Service recognizes that physical
modification of rodent burrow
complexes may be an essential activity
to ranching operations. However, while
habitat modification may not be a
widespread practice for livestock
ranches, we believe that an
unmoderated approach to this activity
could have the potential for large-scale
take of the California red-legged frog in
certain locales. Adverse effects upon
California red-legged frog that could
result from large-scale modifications
could include both direct injury or
mortality and significant loss of suitable
sheltering habitats. We believe that a
focused approach to burrow habitat
modification would serve to achieve the
dual goals of minimizing take of the
California red-legged frog and reducing
livestock ranching losses. To this end,
rodent control through burrow
modification is included in this special
rule; however, the Service recommends
that discing and/or grading of burrows
should be limited to those areas where
livestock congregate or move in large
numbers. The Service also recommends
that modification by deep-ripping be
avoided within 0.7 mi (1.2 km) of
known or potential California red-legged
frog breeding ponds. We recognize that
discing and/or grading around stock
ponds or other suitable breeding pools
may increase the risk to California red-
legged frogs, and we encourage ranch
operators to minimize the modification
footprint around these sites as much as
possible. We will continue to work with
the livestock ranching community in
developing and refining ways to attain
these dual objectives.

Fire Prevention Management. In order
to prevent or minimize the spread of
wildfires in rangelands, livestock
ranches may need to construct fire
breaks in various places throughout the
property. These fire breaks may be
constructed by using cultivation
equipment to create swaths of
unvegetated land along property
boundaries or between fields. If these
fire breaks are constructed over rodent
burrow complexes that may be used for
sheltering by the California red-legged
frog, there is the potential for take of the
California red-legged frog. However, the
Service recognizes the critical
importance of fire prevention
management in rangelands, and is

thereby including this routine ranching
activity in this special rule.

Monitor Impacts on the California
Red-legged Frog. While it appears that
the California red-legged frog may
benefit from the creation of stock ponds
and the prevention of rangeland
conversion to unsuitable habitat
throughout its range, much remains to
be learned about the effects of livestock
ranching activities on the California red-
legged frog. We have concluded that
developing a conservation partnership
with the livestock ranching community
will allow us to answer important
questions about the impact of various
ranching activities, and will provide
valuable information to assist in the
recovery of the subspecies. We further
believe that, where consistent with the
discretion provided by the Act,
implementing policies that promote
such partnerships is an essential
component for the recovery of listed
species, particularly where the
subspecies occur on private lands.
Conservation partnerships can provide
positive incentives to private
landowners to voluntarily conserve
natural resources, and can remove or
reduce disincentives to conservation
(Wilcove et al. 1996; Knight 1999; Main
et al. 1999; Norton 2000; Bean 2002;
Conner and Matthews 2002; Crouse et
al. 2002; James 2002; Koch 2002). The
Service will work closely with the
ranching community and others in
developing ways to monitor impacts on
the California red-legged frog from the
routine activities described above. We
conclude this commitment is necessary
and appropriate, and will provide
further insights into land stewardship
practices that foster the continued use of
California’s rangelands in ways
beneficial to both the California red-
legged frog and the livestock ranching
community.

We recognize many of the threats as
described in the previous final listing
rule (61 FR 25813) still affect the
survival of the California red-legged
frog. However, as mentioned and
outlined in the proposed rule (70 FR
66906) our understanding of the threats
of livestock grazing and stock pond
development described in the previous
final listing of the subspecies has
changed. Below we present a threats
analysis of the special rule as it relates
to the threats outlined in the final listing
rule for the California red-legged frog
(61 FR 25813) and our current
understanding of the role of livestock
grazing and stock pond development
and maintenance.

Factor A. The present or threatened
destruction, modification, or
curtailment of the subspecies’ habitat or

range. The final listing rule for the
California red-legged frog (61 FR 5813)
cites habitat loss and alteration as
primary factors that have negatively
affected the California red-legged frog.
Grazing and ranching operations
throughout the range of the California
red-legged frog maintain large
undeveloped areas which can provide
suitable upland and aquatic habitat for
the California red-legged frog. We
recognize that most ranching operations
operate on a thin financial margin, and
additional regulatory requirements
could push some operations to
bankruptcy. We believe that sensible
ranching operations are compatible with
California red-legged frog conservation
and recovery, while alternate land uses
such as high density urban
development, which could replace
failed ranching operations, are not
compatible. To the extent ranching
activities are compatible with the
California red-legged frog, we wish to
encourage such activities to continue.
We believe that relaxing the general take
prohibitions on specific types of non-
Federal lands through the special rule is
likely to encourage continued
responsible ranching, a land use that
can provide an overall benefit to the
conservation of the California red-legged
frog. The promulgation of this special
rule has the potential to reduce the
threat of habitat loss due to conversion
to other land uses which are
incompatible with California red-legged
frog conservation.

Livestock grazing was also cited in the
final listing rule as a contributing factor
to the decline of the California red-
legged frog. While we still recognize
unmanaged overgrazing as a threat, our
understanding of some grazing practices
have changed as we outline in the
November 3, 2005 revised proposed rule
(70 FR 66906). We now recognize that
managed livestock grazing at low to
moderate levels has a neutral or
beneficial effect on California red-legged
frog habitat (Bobzien et al. 2000) by
keeping a mix of open water habitat and
emergent vegetation which is beneficial
to the subspecies. In some cases,
without managed grazing, stock ponds
would quickly fill with emergent
vegetation resulting in habitat loss
(Bobzien pers. comm. 2005). We provide
an exemption of take of the California
red-legged frog for livestock grazing
according to normally acceptable and
established levels of intensity in terms
of the number of head of livestock per
acre of rangeland. Our basis for not
attempting to regulate routine ranching
activities is that, ultimately, we believe
that a rancher acting in the best interest
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of maintaining a sustainable ranching
operation is also providing incidental
but significant conservation benefits for
the California red-legged frog.

Overall we believe that promulgation
of this rule may reduce the threat of
habitat loss by reducing any real or
perceived regulatory controls over
rangelands. This would promote
sustainable ranches which would help
perpetuate maintenance of habitat for
California red-legged frog populations.

Factor B. Overutilization for
commercial, recreational, scientific, or
educational purposes. We know of no
information to document or suggest
routine ranching activities as outlined
above contribute to the commercial,
recreational, scientific or educational
overutilization use of the California red-
legged frog. Overall, we believe the
threats of overutilization for
commercial, recreational, scientific or
educational purposes do not exist
within the context of the exemptions
provided in the special rule, and do not
change as a result of this promulgated
rule.

Factor C. Disease or predation. Stock
ponds created and maintained as part of
a ranching operation can provide
suitable breeding and non-breeding
aquatic habitat for the California red-
legged frog. The intentional
introduction of nonnative predators,
including warm water fish and
bullfrogs, is not exempt from the take
prohibition. We realize that natural
colonization of stock ponds by bullfrogs
could occur, and in some instances of
California red-legged frog occupied
ponds, could result in the local
extirpation of the subspecies. As we
mention above, drawdown of stock
ponds after juvenile metamorphosis
would be desirable in some instances
for control of bullfrogs and nonnative
predatory fish that prey on California
red-legged frogs and can significantly
reduce juvenile and adult survival.
Although stock pond hydroperiods can
theoretically be readily adapted to avoid
take by maintaining an optimal breeding
period for the California red-legged frog,
we recognize that the continued
viability of a livestock ranching
operation may depend on the flexibility
to make these hydroperiod adjustments
on short notice. We do exempt routine
management and maintenance of stock
ponds and berms to maintain livestock
water supplies. However, we are not
exempting the intentional introduction
of species into a stock pond, including
non-native fish and bullfrogs, which
may prey on California red-legged frog
adults, larvae, or eggs. The
promulgation of this rule, we believe

will not significantly change the nature
of threat from disease or predation.

Factor D. The inadequacy of existing
regulatory mechanisms. The
promulgation of this rule will not
modify any existing regulatory
mechanisms, except for rangelands
covered by the rule itself. Regulatory
control over rangelands is modified by
this rule, but overall, we believe that
this rule will provide some overall
benefit to species conservation within
these areas.

Factor E. Other natural or manmade
factors affecting the subspecies’
continued existence. The May 23, 1996,
final listing rule for the California red-
legged frog (61 FR 25813) cites drought,
the overall effect of contaminants,
wildfire, extensive flooding, and habitat
fragmentation as other factors that
threaten the subspecies. As described
above under Factor A, we believe the
exemption of routine ranching activities
would promote the preservation of large
open tracts of ranching/grazing lands.
Preserving ranching and grazing lands is
expected to assist in preventing further
habitat fragmentation in that portion of
the subspecies’ range. Many of these
threats are ongoing and probably will
occur in areas covered by this special
rule under 4(d) of the Act.

Conclusion. We believe that threats
discussed in the original listing rule are
still present, and the threatened status
of the species is still appropriate.
However, we believe that the outcome
of the special rule under 4(d) of the Act
will be to promote the conservation of
rangelands and reduce the rate of
conversion to other land uses which are
incompatible with frog conservation.
Thus, we anticipate that the effect of
Factor A on the California red-legged
frog may be reduced with promulgation
of this special rule under 4(d) of the Act.

In our re-evaluation of our April 13,
2004 (69 FR 19620), proposed critical
habitat, we identified that a technical
error was present in 50 CFR §17.11
concerning the extent of the geographic
range for which the California red-
legged frog is listed. The extent of the
geographic range has been corrected to
reflect the entire range of the
subspecies.

Required Determinations

Regulatory Planning and Review

In accordance with Executive Order
12866, this document is a significant
rule because it may raise novel legal and
policy issues. However, based on our
economic analysis, it is not anticipated
that this designation of critical habitat
for the California red-legged frog will
result in an annual effect on the

economy of $100 million or more or
affect the economy in a material way.
Due to the timeline for publication in
the Federal Register, the Office of
Management and Budget (OMB) has not
formally reviewed the rule or
accompanying economic analysis.

Further, Executive Order 12866
directs Federal Agencies promulgating
regulations to evaluate regulatory
alternatives (Office of Management and
Budget, Circular A—4, September 17,
2003). Pursuant to Circular A—4, once it
has been determined that the Federal
regulatory action is appropriate, then
the agency will need to consider
alternative regulatory approaches. Since
the determination of critical habitat is a
statutory requirement pursuant to the
Endangered Species Act of 1973, as
amended (Act) (16 U.S.C. 1531 et seq.),
we must then evaluate alternative
regulatory approaches, where feasible,
when promulgating a designation of
critical habitat.

In developing our designations of
critical habitat, we consider economic
impacts, impacts to national security,
and other relevant impacts pursuant to
section 4(b)(2) of the Act. Based on the
discretion allowable under this
provision, we may exclude any
particular area from the designation of
critical habitat providing that the
benefits of such exclusion outweigh the
benefits of specifying the area as critical
habitat and that such exclusion would
not result in the extinction of the
subspecies. As such, we believe that the
evaluation of the inclusion or exclusion
of particular areas, or combination
thereof, in a designation constitutes our
regulatory alternative analysis.

Regulatory Flexibility Act (5 U.S.C. 601
et seq.)

Under the Regulatory Flexibility Act
(RFA) (as amended by the Small
Business Regulatory Enforcement
Fairness Act (SBREFA) of 1996),
whenever an agency is required to
publish a notice of rulemaking for any
proposed or final rule, it must prepare
and make available for public comment
a regulatory flexibility analysis that
describes the effect of the rule on small
entities (i.e., small businesses, small
organizations, and small government
jurisdictions). However, no regulatory
flexibility analysis is required if the
head of an agency certifies the rule will
not have a significant economic impact
on a substantial number of small
entities. The SBREFA amended the RFA
to require Federal agencies to provide a
statement of factual basis for certifying
that the rule will not have a significant
economic impact on a substantial
number of small entities. The SBREFA
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also amended the RFA to require a
certification statement.

Small entities include small
organizations, such as independent
nonprofit organizations; small
governmental jurisdictions, including
school boards and city and town
governments that serve fewer than
50,000 residents; as well as small
businesses. Small businesses include
manufacturing and mining concerns
with fewer than 500 employees,
wholesale trade entities with fewer than
100 employees, retail and service
businesses with less than $5 million in
annual sales, general and heavy
construction businesses with less than
$27.5 million in annual business,
special trade contractors doing less than
$11.5 million in annual business, and
agricultural businesses with annual
sales less than $750,000. To determine
if potential economic impacts to these
small entities are significant, we
consider the types of activities that
might trigger regulatory impacts under
this rule, as well as the types of project
modifications that may result. In
general, the term “significant economic
impact” is meant to apply to a typical
small business firm’s business
operations.

To determine if the rule could
significantly affect a substantial number
of small entities, we consider the
number of small entities affected within
particular types of economic activities
(e.g., housing development, grazing, oil
and gas production, timber harvesting).
We apply the “substantial number” test
individually to each industry to
determine if certification is appropriate.
However, the SBREFA does not
explicitly define “‘substantial number”
or “significant economic impact.”
Consequently, to assess whether a
“substantial number” of small entities is
affected by this designation, this
analysis considers the relative number
of small entities likely to be impacted in
an area. In some circumstances,
especially with critical habitat
designations of limited extent, we may
aggregate across all industries and
consider whether the total number of
small entities affected is substantial. In
estimating the number of small entities
potentially affected, we also consider
whether their activities have any
Federal involvement.

Designation of critical habitat only
affects activities conducted, funded, or
permitted by Federal agencies. Some
kinds of activities are unlikely to have
any Federal involvement and so will not
be affected by critical habitat
designation. In areas where the
subspecies is present, Federal agencies
already are required to consult with us

under section 7 of the Act on activities
they fund, permit, or implement that
may affect the California red-legged frog.
Federal agencies also must consult with
us if their activities may affect critical
habitat. Designation of critical habitat,
therefore, could result in an additional
economic impact on small entities due
to the requirement to reinitiate
consultation for ongoing Federal
activities.

The designation of critical habitat is
not expected to result in significant
small business impacts since revenue
losses would be less than one percent of
total small business revenues in affected
areas. The impacts on small business,
small governments, and small
nonprofits are expected to be negligible.
The annual number of affected small
firms is fewer than two for all counties
examined. Counties not examined have
even smaller small business losses.
Consequently, fewer than three small
firms are projected to have annual
revenue losses equal to their expected
annual revenues as a consequence of
critical habitat designation.

In general, two different mechanisms
in section 7 consultations could lead to
additional regulatory requirements for
the approximately four small
businesses, on average, that may be
required to consult with us each year
regarding a project’s impact on the
California red-legged frog and its
habitat. First, if we conclude, in a
biological opinion, that a proposed
action is likely to jeopardize the
continued existence of a species or
adversely modify its critical habitat, we
can offer “reasonable and prudent
alternatives.” Reasonable and prudent
alternatives are alternative actions that
can be implemented in a manner
consistent with the scope of the Federal
agency’s legal authority and
jurisdiction, that are economically and
technologically feasible, and that would
avoid jeopardizing the continued
existence of listed species or result in
adverse modification of critical habitat.
A Federal agency and an applicant may
elect to implement a reasonable and
prudent alternative associated with a
biological opinion that has found
jeopardy or adverse modification of
critical habitat. An agency or applicant
could alternatively choose to seek an
exemption from the requirements of the
Act or proceed without implementing
the reasonable and prudent alternative.
However, unless an exemption were
obtained, the Federal agency or
applicant would be at risk of violating
section 7(a)(2) of the Act if it chose to
proceed without implementing the
reasonable and prudent alternatives.

Second, if we find that a proposed
action is not likely to jeopardize the
continued existence of a listed animal or
plant species, we may identify
reasonable and prudent measures
designed to minimize the amount or
extent of take and require the Federal
agency or applicant to implement such
measures through non-discretionary
terms and conditions. We may also
identify discretionary conservation
recommendations designed to minimize
or avoid the adverse effects of a
proposed action on listed species or
critical habitat, help implement
recovery plans, or to develop
information that could contribute to the
recovery of the species.

Based on our experience with
consultations pursuant to section 7 of
the Act for all listed species, virtually
all projects—including those that, in
their initial proposed form, would result
in jeopardy or adverse modification
determinations in section 7
consultations—can be implemented
successfully with, at most, the adoption
of reasonable and prudent alternatives.
These measures, by definition, must be
economically feasible and within the
scope of authority of the Federal agency
involved in the consultation. We can
only describe the general kinds of
actions that may be identified in future
reasonable and prudent alternatives.
These are based on our understanding of
the needs of the subspecies and the
threats it faces, as described in the final
listing rule (61 FR 25813) and this
critical habitat designation. Within the
final critical habitat units, the types of
Federal actions or authorized activities
that we have identified as potential
concerns are:

(1) Regulation of activities affecting
waters of the United States by the U.S.
Army Corps of Engineers under section
404 of the Clean Water Act;

(2) Regulation of water flows,
damming, diversion, and channelization
implemented or licensed by Federal
agencies;

(3) Regulation of timber harvest,
grazing, mining, and recreation by the
USFS and BLM;

(4) Road construction and
maintenance, right-of-way designation,
and regulation of agricultural activities;

(5) Hazard mitigation and post-
disaster repairs funded by the FEMA;
and

(6) Activities authorized or funded by
the EPA, U.S. Department of Energy, or
any other Federal agency.

It is likely that a evef:)per or other
project proponent could modify a
project or take measures to protect
California red-legged frogs. The kinds of
actions that may be included if future
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reasonable and prudent alternatives
become necessary include conservation
set-asides, management of competing
non-native species, restoration of
degraded habitat, and regular
monitoring. These are based on our
understanding of the needs of the
subspecies and the threats it faces, as
described in the final listing rule (61 FR
25813) and revised proposed critical
habitat designation (70 FR 66906).
These measures are not likely to result
in a significant economic impact to
project proponents.

In summary, we have considered
whether this rule would result in a
significant economic effect on a
substantial number of small entities. We
have determined, for the above reasons
and based on currently available
information, that it is not likely to affect
a substantial number of small entities.
Federal involvement, and thus section 7
consultations, would be limited to a
subset of the area designated. The most
likely Federal involvement could
include U.S. Army Corps of Engineers
permits, permits we may issue under
section 10(a)(1)(B) of the Act, FHA
funding for road improvements,
hydropower licenses issued by FERC,
and regulation of timber harvest,
grazing, mining, and recreation by the
USFS and BLM. A regulatory flexibility
analysis is not required.

Small Business Regulatory Enforcement
Fairness Act (5 U.S.C 801 et seq.)

Under SBREFA, this rule is not a
major rule. Our detailed assessment of
the economic effects of this designation
is described in the economic analysis.
Based on the effects identified in the
economic analysis, we believe that this
rule will not have an annual effect on
the economy of $100 million or more,
will not cause a major increase in costs
or prices for consumers, and will not
have significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of U.S.-based enterprises to compete
with foreign-based enterprises. Refer to
the final economic analysis for a
discussion of the effects of this
determination. (See ADDRESSES section
for information on obtaining a copy of
the final economic analysis.)

Executive Order 13211

On May 18, 2001, the President issued
Executive Order 13211 on regulations
that significantly affect energy supply,
distribution, and use. Executive Order
13211 requires agencies to prepare
Statements of Energy Effects when
undertaking certain actions. This final
rule to designate critical habitat for the
California red-legged frog is not

expected to significantly affect energy
supplies, distribution, or use. Therefore,
this action is not a significant energy
action and no Statement of Energy
Effects is required.

Unfunded Mandates Reform Act (2
U.S.C. 1501 et seq.)

In accordance with the Unfunded
Mandates Reform Act (2 U.S.C. 1501 et
seq.), we make the following findings:

(a) This rule will not produce a
Federal mandate. In general, a Federal
mandate is a provision in legislation,
statute, or regulation that would impose
an enforceable duty upon State, local,
Tribal governments, or the private sector
and includes both “Federal
intergovernmental mandates’ and
“Federal private sector mandates.”
These terms are defined in 2 U.S.C.
658(5)—(7). “Federal intergovernmental
mandate” includes a regulation that
“would impose an enforceable duty
upon State, local, or tribal governments”
with two exceptions. It excludes “a
condition of Federal assistance.” It also
excludes ““a duty arising from
participation in a voluntary Federal
program,” unless the regulation ‘“relates
to a then-existing Federal program
under which $500,000,000 or more is
provided annually to State, local, and
tribal governments under entitlement
authority,” if the provision would
“increase the stringency of conditions of
assistance” or “place caps upon, or
otherwise decrease, the Federal
Government’s responsibility to provide
funding” and the State, local, or Tribal
governments ‘“‘lack authority” to adjust
accordingly. (At the time of enactment,
these entitlement programs were:
Medicaid; AFDC work programs; Child
Nutrition; Food Stamps; Social Services
Block Grants; Vocational Rehabilitation
State Grants; Foster Care, Adoption
Assistance, and Independent Living;
Family Support Welfare Services; and
Child Support Enforcement.) ‘“Federal
private sector mandate” includes a
regulation that “would impose an
enforceable duty upon the private
sector, except (i) a condition of Federal
assistance; or (ii) a duty arising from
participation in a voluntary Federal
program.”

The designation of critical habitat
does not impose a legally binding duty
on non-Federal Government entities or
private parties. Under the Act, the only
regulatory effect is that Federal agencies
must ensure that their actions do not
destroy or adversely modify critical
habitat under section 7. While non-
Federal entities who receive Federal
funding, assistance, permits or
otherwise require approval or
authorization from a Federal agency for

an action may be indirectly impacted by
the designation of critical habitat, the
legally binding duty to avoid
destruction or adverse modification of
critical habitat rests squarely on the
Federal agency. Furthermore, to the
extent that non-Federal entities are
indirectly impacted because they
receive Federal assistance or participate
in a voluntary Federal aid program, the
Unfunded Mandates Reform Act would
not apply; nor would critical habitat
shift the costs of the large entitlement
programs listed above on to State
governments.

(b) We do not believe that this rule
will significantly or uniquely affect
small governments because it will not
produce a Federal mandate of $100
million or greater in any year, that is, it
is not a ““significant regulatory action”
under the Unfunded Mandates Reform
Act. The designation of critical habitat
imposes no obligations on State or local
governments. As such, Small
Government Agency Plan is not
required.

Federalism

In accordance with Executive Order
13132, the rule does not have significant
Federalism effects. A Federalism
assessment is not required. In keeping
with DOI and Department of Commerce
policy, we requested information from,
and coordinated development of, this
final critical habitat designation with
appropriate State resource agencies in
California. The designation of critical
habitat in areas currently occupied by
the California red-legged frog may
impose nominal additional regulatory
restrictions to those currently in place
and, therefore, may have little
incremental impact on State and local
governments and their activities. The
designation may have some benefit to
these governments in that the areas that
contain the features essential to the
conservation of the subspecies are more
clearly defined, and the primary
constituent elements of the habitat
necessary to the conservation of the
subspecies are specifically identified.
While making this definition and
identification does not alter where and
what Federally sponsored activities may
occur, it may assist these local
governments in long-range planning
(rather than waiting for case-by-case
section 7 consultations to occur).

Civil Justice Reform

In accordance with Executive Order
12988, the Office of the Solicitor has
determined that the rule does not
unduly burden the judicial system and
meets the requirements of sections 3(a)
and 3(b)(2) of the Order. We are



