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IN THE UNITED STATESDISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

PEOR.E OF THE STATE OF No.C 050088 CRB
CALIFORNIA, ex rel. BILL LOCKYER,
Related CaeNo C 0500397 CRB

Plainiff,
AMENDED MEMORANDUM AND
V. ORDER

UNITED STATES FORBEST SERMCE, et
al.,

Defendars.

This lawsui is one of two companion caseoncermg the GianSequoia Natinal
Monument,which was carved ouwdf the Sequa@ NationalForest bypresdentid
proclamaion in 2000. Pursuantd the Prodmation,defendant Unéd State ForesiService
developed a mgrammatic envonmentalplan for he Monument. Plaiiff Peopke of the
State ofCalifomia (“Calfornia”) chalengeshe Monument Plan under the MNatal
Environmentd Policy Act (“NEPA”) and the Administrative Procedure Act (“A PA”).
California makes seveclaims challeging the dequacyand sufficency of he Monument
Plan: () failure to ceate a dicernble and compreheitde plan in viohtion ofthe
Proclamabn and theAPA; (2) a simiar “incomprehensibity” claim under NEPA; (3)
failure to comply with the plaintext of the Roclamation; (4 failure to takethe reqisite

“hard look” under NEPA at the pdential ervironmental impact ofthe Ran; (5) failure to
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conduct an adeqteacumulaitve impacs analgis undelNEPA; (6) improper “tering” to the
2004 Sequoia Natnal ForesFire Management Plan; and)(failure to honothe tems of a
1990 Mediated Sddment Agreementegardng the SequoidlationalForest. Now pending
before the @urt are corsolidatel cross-mdions for sunmary judgment. After carefully
consideimg the paties’ thorough breéfing, exhaustrely reviewing he sizabd administative
record,and with thebenefitof oral agumentthe Court heeby GRANTS plaintif’s motion
for summary judgment and DENIES defendants motion for summary judgment.
BACKGROUND

l. Factual Background

A. Sequoia National Forest

The Sequoia Natiohd&orestencompasses moriean 11.5 miion aaes of And at he

southern end of the Sierra Nevadauntain range. In 1988, pursuant to the National For

Management Act (“NFMA), the ForesService ssued ¥ Land and Resource Managemen

Plan (“LRMP”) for the Ssquoia National Forest. Seel6 U.S.C. § 1604 After numerous
paties including the Caifornia Attorney Geneal and the Serra Club,appeakd he LRMP
through admirsgtraive avenues, a Mediat Setdment Agreement USA”) resolved
outstarding issues in1990. By its terns, the MSA applied “solely to the isses raisé in
administrative apeals,” and linted some 6the timber larvesting otlined in the LRVIP. In
addition, the MSA requred NEPA-compliant anendments to tle 198 LRMP to incorporate
its provisions. Administrative Reoord (“AR”) 1686. Fnally, the MSA “providesfor its
termindion atsuch tine as the Plais revised n accordance whit36 U.S.C. sda®n
219.10(g).” AR 1681.

In 1993, he 1988 LRMP was modified byhe 1993 Cafornia Spoted Owl Sieran
Province hterim Guidelines{CASPQ”) and was thenraended byhe 2001 Siea Nevada
Framework Plan, whitapplial to all11 nationhforeds in the Siera Nevada,ncluding he
SequoiaAlthough the 2001 Frmework included widgsead modiftations and adratons
of the 188 LRMP, al parties ayree thd it was rot intended toincorporate he MSA.

Further, the D01 Framework expressly appliedto the Gant Sequoia National Monumen,
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subjectto anychanges made immé¢ Monument Plan reqwd by he Predientid
Proclamaibn. In 2004, the~orest Serice issued a Record of Deston on andter
amendment tohte 1988 LRMP soon aftethe Monument Plan was finaéd.

B. Giant Sequoia National Monument

On April 15, 2000Presidat Clinton signed Execute Procamation 7295
estabishing the GianSequoia Natnal Monument (“GSNM or “Monument”). AR 1979-
1983. The Praclamation recognized the unique ard extraordinary scientifc andhistoric
resources bthis slice of the Sguoia National Forest, including critical mass of theare
giantsequaa tree,uniqguewildlife emdemc to the region kecaiseof itsunuwsud ecos/stem,
and mleortological andarchaologcal resairces After noting the falure of sequwia trees to
reproducen the ara and thencreasedisk of wildfire a a resulof fire supprsesion,the
Proclamaibn asseted hat “[tlhese foests ned resbration to counteact he effectof a
centuryof fire suppressin and logging. AR 1980. On the other endme, he Proclamaon
identified the impact ofiive decadesf heavy bgging athe end of the 18tCenturywhich
“resulted in the virtual removal of most forest in sme areas d the monument.” AR 1981.
The Proclamation further noted: “Outstanding opportunitiestdrr studyng forest
resilience to large-scaledging and the consequerscef different approaches to forest
resoration.” Id.

Further theProclamabn delegated reponsiblity to the Deparhent of Agricuture,
via theForest Serice, to “implement the pyrose and prosgions of his Procamation”
pursuanto applcable egal auborities. AR 1982. It mandatedhat,within three yars of he
effectve datethe ForesServce prepag a management plaorfthe monument and
promulgate appropriate regulations for its management. I1d. “The plan willprovide forand
encourage coirtued publc and receatbnal acces and use constentwith the puposes of
the monument.”ld. The Forest Service w&s instructed to ampnt a Scientific Avisory
Board to prowvie scienfic guidance dung the deelopment oflte inital managemenplan.
Id.

I
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C. Monument Management Plan

In Januay 2004,the ForesServce issied the GianSequoia Natinal Monument
Management Plan Record of Deoisi(“Plan ROD”) which furtheamended the 1988
LRMP. The Plan adoptl Modified Altenative6 of the FinAEnvironmenal Impact
Statement“FEIS”), which was approved in December 200Bhe Draft Environmeat
Impact Statement (“DEIS”) &s noticed to the publioiDecenber 2002, and the Forest
Service eceived morehian 16,000 commentsAR 14374. The Forest Sece recogried
that he Plan “s not preented consely norin one document docaton;” rather,the Plan
“includes a condeerableoverlayof diredion from both the 1988 [LRMP] and the 2001
[Framework], wherehat diection is constentwith the ntent ofthe Prochmation and
approprately suted to he stategyinforming Modified Alternaive 67 AR 18575.

D. Modified Alternative 6

The FEIS included ‘i alternatves degined to manage thggant £quoias and ber
objecs of inerest” AR 13823. The FEIS notebkdt Modified Alernatve 6 “will amend the
current[1988 LRMP], aspreviousy amended byhte [2001 Framework].”ld. The FEIS
staed thatbased on the Bclamaton and the work ofite SAB, the benchmark for
management steges centeed on pret875 conditons. AR 13830. “The mictural
condtions, ard timing, intersity, and frguercy of processs that exsted pior to 1875 will
be used aseference contdiions” Id. The FEISemplaszed hat “[i]n the longterm,
[prescribed] fire will be the pmary managemenbol formaintaning and sustining
ecosptemsalthough mechanal reatmend will be used in@me instanes.” Id.. Under pre-
1875 conditons, “fires wil generdly be low intesity and ocar frequenly acrosshe
landscepe....” AR 13831.

Although“Modified Alternative6 emphasizes pscrbed fireas the peferred
treatment method toeach ecologial restordaion and pulit safdy objectves,including the
need to proma@ giantsequoiaegeneraon,” the chosenltemativeallowed formechanical
treatnent and/otree emoval where “@arlyneeded for ecoljicalresbration and

maintenancer publc safey.” AR 13918. Where mechanica treatments ae necessary,
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“removal of tees upd 30 inchesn diametewould be albwed.” AR 13919. The diameter
limit was esdblished based upon “anadis of localinformaton for the vegetaon in the
Monument” 1d. Furthemore, Modified Alernatve 6 estabshed “he resbration of recent
wildfires, bgged areasnal assodted rods, Bndings,and skid ttails as thenighestpriorities
for the frst o decades.”ld.

In additon, Modified Alternaive 6 retaned a number of altatons and assoaied
management steges from the 2001 emework. AR 13923. Three allatons from the
2001 Framework—the Old Fotesmphasis AreaSouthern Sirra Fsher Conseru#on Area,
and the Generdtorest Albcatbns—are eéplacedm the Monument Plan by singé allbocaton
called the Fisha/Old Forest Allocation. Id. Furthemore, he Monument Plan retas severla
forestwide sandards and gdelines from the 2001 Famework, and imodified a number of
others. AR 13924.

1. Procedural History
California filed sut on March 3, 2005.This matér was subsequdptrelaed toSierra

Club, et al. v. [ale Bosworth, et &, Case No. C 05-00397 CRB (“BosworthgndPeople of

the Sta¢ of Califoniaex rel. Bill Lockyer v. United State ForesService Case No. C 04-

02588CRB (“Fire Plan Casé&).' The partés in his mater andBosworth consolidated cross
motions for summary judgment, which are pesently pending before the Court. A
Memorandum and @ler n Bosworth is filed concurently with thisMemorandum and
Order.
LEGAL STANDARD

l. NEPA

The National Environmental Policy Act of 1969 (“NEPA”) is a procedural statue
designedd ensurehat fedeal agenaes takng major adbns affeting the qualiy of the
human environment “wilnot a¢ on incompéte nformation, onlyto reget its decison after

itis too hte” Marsh v Oregon Natural Resouces @uncil, 490 U.S. 360371 (1989).“The

'OnJuly20,2006, theCourt disnissedheFire Phn Case as moot aftthe Foest Sevice
withdrew the Fire Plan kogether.




United States District Court

© 00 N O 0o b~ w N P

I
oo b~ W N —» O

N N N N N N N N . Fciréthel\l'(lr\therqglsmﬁt_gf Cauorma'_\
~ ()] (6)] N w N = o O 0] ~ (o)}

N
(o)

Case 3:05-cv-00397-CRB  Document 209  Filed 08/25/2006 Page 6 of 19

primarypurpose of an [EISE to allow for hformed publc partcipaion and inbrmed

decisbn making.” Earth Idand Ing. v. United Sta¢s ForesServ, 442 E3d 1147, 1160 (%h

Cir. 2006). To that end, NEPA’s implementing reguations require that an HS “be written in
plain language and may espproprate grphics solat decsionmakersand the pubt can
readily undestand hem.” Id. (quotng 40 C.F.R. § 1508). The Ninh Circuithas
interpreed this rg@ulation to require anEIS to be “organized and witten so & to bereadily
undersandable bygovernmentatlecisonmakers and byterested nomrofessonal
laypersonsikely to be affeacdd by ationstaken undethe [EIS]’ Id. (Qquotng Or. Envtl.
Council v.Kunzman 817 F.2d 484494 (9th Cir 1987)) Furhermorethe Court musgive

“substantial deference”d NEPA's implementing egulatons,promulgatd by the Council on

Environmentd Quality (“CEQ”). Ctr. forBiological Diversty v. United Stated~orest Ser.,
349 F.3d 1157, 116®th Cir.2003) (cting Marsh, 490 U.S. &372). “The procedures
prescibed both in NEPA and the implementing regulations areto be grictly interprete ‘to
the fulestextentpossibé’ in acord with he polices embeddecdithe Act! Id. (Quotng 42
U.S.C. §4332(1)).

The Court must deternine whethe the Forest &rvice adeqiately satisied its duy
under NEPA; it must na substitute its own judgment for that of the agency. SeeFriend of

the Cleawater, 222 F.3d ab56. NEPA requireshtit agenas take &hard look” at the

environmental consequences d their actions. Earth I1dand 442 F.3d afl159. A hard look

includes consideation of “all foreseeald dired¢ and indrect mpacts. Idaho Spoiinhg Cong.

v. Rittenhouse305 F.3d 957973 (9th Cir 2002). The Court may corigde tha a proper

‘hard look’ was not conduet onlyif the agencys anaysis is “abitrary and capmgious or

contray to the procdures rguired bylaw.” Inland Empie Pub. Lands Counci. United

StatesForest Ser., 88 FE3d 7%4, 763(9th Gr. 1996). A NEPA challenge reqiires acoutt to

employ a‘rule of reasonto detemine whethethe revew contains dreasonahj thorough
discusson of thesignificantaspect®f probableenvironmenrdl consequeces.”Neighbors of

Cuddy Mountain vUnited Stag¢s ForesBerv, 137 FE3d 1372, 1376 (9%th Cir. 1998)(citations

omitted); see als@Gave the Yaak Comm. v. BlocB40 F.2d 714717 (9th Cir 1988)
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(holding tha “agency actian taken without cdbsenanceof the procedure requred by lawwill
be =t asde”).

DISCUSSION
l. Standing

As athrestold matter, deéndants orce aguin challenge Cdifornia’s standng to file
thislawsuit In a pevious OrdertheCourt denid a motion ® dismis on ths precse issie,
holding hat Calfornia was nopursuing his cag parens patriae and had standg
nonethed¢ss. Defendants asst hat theburden on Cafornia is incieased on a matn for
summary judgment, ard therefore they renew their argumentson this issueon that premise.
Defendants presit no addional or new reasondiowever, thwould aler the aalysis of
the Courts prevous rulng on thismatter Accordingy, the Court inds that plantiff has
starding to file this lawsuit.

1. The Incomprehensibility Argument?

Plainiff's incomprehensility (or “lack of disernible plan”)argument asststhat he
Monument Plans vague, umitelligible, and fds to satsfy the Prochmations mandate and
NEPA’s requrement o inform thepublic of and propdy analyge, he environmeral
impacts ofthe Monument. The Ninth QGiuit has charaarized thisas the “eadabiity” or

“understardahility” requirement. SeeKunzman 817 F2d & 493 (holding that40 CF.R.

section1502.8 requires that “an EIS must be oganzed and written so & to bereadily
undersandable bygovernmentatlecisonmakers and bynterested nomrofessonal
laypersors likely to be affected by ections taken under the EIS”). The Court must make “a
pragmatc judgment whethethe EIS’sform, conéent and prparaton fosterboth informed

decisbn-making andnformed publc partcipaion.” Id. at 492 see alsaCalifornia v. Block,

Plaintiff’'s First Cause of Action is purportedly a claim under the Adminisatve
Proceduredct, aleging hat “[tlhe ForestServices failure to canply with the Prodmation
consttutesarbitrary and capmious ageng acton, is an abuse aliscrdion, ard is contray to
law andto procaduresrequired by law.” Compl § 33 (iting 5U.S.C. 8 706(2)(A), (D)).
Although plaintiff’s motion for summary judgment mentions this clam, it does not offer
substanal legal argumenor fadual evidence n support ofit. Moreover, platiff's Second
Causeof Action unde NEPA includes nearly identicd language. Therefore, theCourt will
address heseagumenisonly undcer NEPA.
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690 F.2d 753, 761 Oth Cir. 1982) In oder to be dequatethe EIS must mvide meaningful
analysis of he proposabffered bythe agency In paticular, “[a]gences shdlmake surehte
proposalwhich is he subjecbf the envionmentalimpact shtements propeny defined.” 40
C.F.R. 8§1502.4(a). Here, tre Monument Plan isthe sbject “proposal.” 40 C.F.R. 8
1508.23 @ “[p]roposal’ exsts ... wh@& an a@enq/ subject tothe Act has agoal and is
actively preparng to make a desion on one omore alernatve means of accomghing hat

goal and the effects ca be neanirgfully evaluatal”); see alscAR 1982 (“The Secretargf

Agriculture shdlprepae, within 3 years of lh[e] dat [of the Prolamaton], a management
plan for h[e] monument and sHgromulgaé such regationsfor its management as
deened appropriate.”). Therefore, theForest Servce must ersure ttat the Monument Plan is
properly defined.

The Forest Seice acknowledge that he Plan “s not preented cornisely norin one
document ordcaton;” rather, he Plan “ncludes a ansideable ovelay of diredion from
both the 1988URM P] and the 2001 [Emework], wherehat diection is constentwith the
intentof the Procmation and apppriaely suited to thestraegyinforming Modified
Alternaive 6" AR 18757 (Response to Adminiative Appeal). Yet plantiff contendshat
reguations oncening the management of the Monument mug be sificiently discernilde
and oncrete so a to pravide guidelines aml stardards for those who implement thePlanto
follow without bestowing unfettered dscretionon the Faest Sevice and its agnts. 1o this
end, paintiff makes both genat and speitic objectons b the Plan.General, plainiff
argues that tiis “overlay” of mamagenent direction referredto in theFEIS is sovague as to
be unintdigible and therebre in volation of NEPA In oher words, hiere isno directon
within the Plan to scertiin whethethe managementmtiction is “consstent with he
Proclamaibn” and “appopriakly suited to thestraegyof informing Modified Altenative
6,” and therefore the Plan isnot “properly defined’ as required by NEPA’ s regulations.
Specifally, plainiff assertsthat he ForesServices assdrion that sandards and gdelines
from the 2001 Framework were cied foward to the Monument Plas not ony confusng

but also contradictry. The Caurt agrees with plaifff on both arguments.
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The Proclamatin expresgi states hat theForest Sarice shal manage the monumen
“to implement the pyroses and prosions of his pro¢amaton,” and hat theMonument
Plan “will provide for and encourage continued public and recreational access and use
consistent with the purposes of the monument.” AR 1982 (enphass adced). Yet in its
efforts to crede a managment planpursuwant to tre Praclamation, the Faest Sevice itsdf
explains that the Mnument Plan relies pri@rily on the 1988 RMP and D01 Famework
“where that direction is consistent with the intent of the Proclamation....” AR 18757
(emphasisadded). n effect,the ForesServce reteraes the pyrose of the Monument Plan
in defining the Monument Planlf the Foest Sevice includes ach a degree okedundancy
in descibing a phn designedotprovide gudance and infanation b the publec, then such a
plan cannopossiby be “readily undest[ood]by govenmental degionmakersand by

interested nomprofessonal laypersons.” SeeKunzman 917 F.2d a#t93. Nor can ifairly be

descrbed as “ctarlydefined” i it redundant} and absacty defines glan mere} by
reference to itpurposes.

Furthemore, t appeas thatthe Sciace AdvisoryBoard, which was expsslycreaed
in the Roclamation toassist thd~orest Servce, nded a ‘needfor a £parde doament,
sanehing that looks ike aManagemert Plan.” AR 082& (commeriing an the DEIS). As
the SAB declaredniits official re@emmendation regding the DEIS afternoting hat the
Plan maximize agencydiscretion d a sgnificant cosf(i.e. hat no one owside he agencyan
propery judge the adequgmf the Plan)Alternative VI verges on sang, ‘Trust Us, when
the higorical and curent ®cial contextis chaacteized bya profound absena# trug. The
management planey to bedrafted must contai greate overal specficity.” AR 13701. The
Forest Serice instead chasto chrify the FEIS byadding “réerencesrom the Pro@mation
and Framework, as well asvisualization tools.” AR 13709.

The Court recanizes that theForest Servce need nd establisha se@rate
management planndeed,ncorpoating byreferene and refing on other envonmental
impact gatementsor guidelines is ercouraged toreduce paperwork. See40 C.F.R. § 1500.4.

Yet where an agenag chaged with inerpretng and promulgiang regulatons and
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guidelines “pursuat to appicable legalauthorties” it cannotsatsfy its legalobligatons
under NEPA by relying on the very documentsanddirection it is charged with interpreting.
Accordingly, theCourt findsthat he convoluéd “overhy” of previous Forst Servce
analysesawith the intent andstrategy ofthe Roclamation is ircomprehenside andnot realily
understandable. Moreover, the Forest Service failglearlydefine” the “proposal.” Thus,
the Monument Plan bradly violates NFPA underKunzmanand the sttutés implementing
regulations.

On a more specidilevel theForest Serice’s appareneffortsto “redue paperwork”
resuted in aMonument Planhat lacks coherenor clea guidance In paticular, hree
allocations fromthe 2001Framavork—the dd Forest Enphasis Aea (“OFE”), Souhern
Sierra Fisher ©nservationArea (“SSFCA”), and the General Forest Alocation (“GF')—are
replaed in theMonument Plan bya singé albcatobn calked the Fiker/Old Foest Allocaton
(“FOF™). AR 13923. According to the FEIS, “[t] he FOF allocation, in addition to the
standards and guidelines for those three Framework allocations, would indude addiional
standards and guidelines....” AR14178 (emphasis a@ded. In othe words, the EIS not only
retans the sindards and gdelines from the 2001 Frmework from the tlee albcatons now
incorpolted nto the FOF alicaton, but t also adds more andards and gdelines. Yet,as
defendant@ppeard recognie, he standats and guidéhes hat appiled to he three2001
Frameavork dlocationsdirectly conflict with those that gppearto apply tothe FCF
allocation® For examplethe 2001 Framework OFE standari®l guidehes pemitted tree
removal b surface andaldder fuetd lessthan 12” dameter beast haght (“dbh”) and canopy
could be rduced a maximum of 10 perceatross atand down to a gersd minimum of 50
percent AR 2087 Yet the stadards andguidelines that gparently apply to the entire

Monument,including the FOF, permitree emoval up to 30” dbhand canopyan be

]In addition, the sandards and guiddines ha amly to the three 201 Framework
allocationsalso conlict with each dter. This adds an adddanal level of @nfusion b the
Monument Plan’s managerant strategies.

“The GF and SSFCA allocaions permittedree emoval up to 20” dbh and canoj
reduction of 20 percent acrosstarsd and 50 percent geneyall

10
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reduced byp to 30 percat to a mnimum of 40 percentThe FEIS does not accoufor or
explan these coricts. Nor B itclearwhich standats and guidehes appf to which land
allocatons.

The Forest Seice agues herehat the2001 Framework standd#s and guidehes
apply except where theMonumernt Plan nodifies them Defs. Rep at *3. The Court,
however, diagrees.Nowhere in the FEIS—nowen in the70-page setin cited generdy by
the ForesServce—does such arxglanaton exis. Moreoverwhere land dbcaions ovelap
one anothertheFEIS RODestabilshed a pority orderng sysem thatdid not favor new
guidelines wver theold. In fact, the gstem proritized thoseallocaions, favoring those with
morerestictive management drecion and these hat ae mappd. AR 13714 FEIS,
Appendix D) (Isting mapped allodaons induding al three of the 2001 Amework that
comprise he FOF allocabn in the Monument Plan). Ftirermore/[lland alloationsthat
provide potectons b speciahabitds or pecies ee plaed higherm the prority ordering’
Id. This prority ordering ysttm does not inade anyconsideation ofwhether thestandads
and guidehes ae new or old. Yetlespie thislanguageand despé the facthat he 2001
Framework guidehes are moreestictive concermg tree emoval and canopseducton,
there 8 no analygis n the FEIS of which aindards and gdelines should combl which land
allocations ard when SeeAR 13924-13929. Without some exganation, it is impossibleto
reconcle theconflicting drections from the FEISegarding whib standads and guidehes
appy to which land allocations.

The Forest Seice futher agues thaplainiff’s arguments mehg objectto the
decisons the Forst Servece reachedyhich the Serde corretly notes would nobe grounds
for a violation ofNEPA. Undoubtedy it is clearthat phintiff objects to some oftte
managenent stratgies indudedin the Monument Plan. But here plaintiff justifiably
elucidates cmcerrs abaut the réevant and gplicable stamards andguidelines, @rticulaly
abou the cafusing “overay” between tte FES ard the 201 Framework operates. Even if
the adlitional standads ard gudelines descibed inthe Monument Plan were deigned to

supecedethe Famework stardards andguidelines where trey confict, it is nearly

11
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impossible todetermne which conflicting standards ard guidelines shauld control. While it
is notthe Courts roleto opine &out the mdts of the ForesServie’s decsion,it is the
Court’s duty to ensue that tle Faest Sevice’s Planis coherent and readily discenible. As it
pertans to he standats and guidéhes b be appkd to thevariousland alocatons,the
Court aso finds tha Monument Plan is deddedly incomprehensble.

I1l.  Tiering to Fire Plan

Plaintiff contends that theMonument FEIS improperly “tiers” to the 203 Fire Plan.
Because the 2003 fféi Plan $ neary idential to he 2004 Fire RIn? which the Courfound
to be in volation of NEPA plantiff argues hat theFEIS violaes NEPA by reliyng on an
invalid Fire P&n® Plaintff further argueshat e wildfire management gdélines in he
FEIS are insfficient afer the mproper incoporaton of the Fie Plan isexcised fom the
FEIS.

The concept of fering” allows a federalgency o avoid a detiled (and repetive)
discussion byeferring to another environmental document containing the neceasalyss.
It is expressly pemitted and reconmended by NEPA'’s implementing regulations. 40 CF.R.
§ 1502.20(“A gendes are eacouragedto tier ther environmental impact staements to
eliminate rpetitive diussionf the samesisues andtfocus on the@ualissuegipe for
decison at eachdvel of envionmentalreview.”). Yet “tiering to a documentat has not
itself been abjectto NEPA review is not peritted, for t circumvents th@urpose of

NEPA.” Kern v. United Sates Bireauof Land Mgmt., 284 F.3d1062, 10’3 (9th dr. 2002).

°*Although the Cour dismised he Fie Phn Case as moot aft the Foest Sevice
withdrewthe amaded 206 Fre Plan, he partes have adged the Courthatthisdevelopment
does na affect ths matter.

®Plainiff has sbmitted excerptsof the 2003nd 2004 Fire RIhs as ext-record evilence
for the Gourt to wnsider. Because plaintiff’'s argument is tha the Faest Sevice improperly
reliedupon the 2003 F&rPlan in stablshing itsfire managemerglans,andbecauséhe FEIS
andother eviencein the record trectly references and cites to thed-Plan the Gurt acepts
theextra-reord evidence & appopriate to consdler. h partcular,becausehtedisput is about
whetherthe ForesServce reied on therire Phn,the fact that itis referancedin its documents
is sufficient to satisfy the secdrexcepion to the recordeview restiction. Seelnland Empire
Pub.Lands Council vGlickman 88 F.3d697, 703-044th Cir.1996) (noing thatthe second
of four exceptions is “Wen the agncy has relied odocunents not in the read”).

12
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Where, as her, NEPA review is requed, tering is encouaged as longsathe elevant
analyss relies on a document that has been subject to an adequate &NERAS.

In the Fire Plan Case, the Court ruled tthet 2004 Fire Maagement Plan as a
decisinal document sibject toreview under the APA. Fire Ran Order at *14; see alsad. at
*10 (“The Court fnds thategalobligatons flow from the Fire RIn becausd is only the
exisence of a gined Fire Fdn thatauthorzes on4ie-ground manageito deparfrom the
default national potiy of totalfire suppression throughout the eatforest.”) As a
decisbnal documentthe Court @irtherconcludedhat theFire Phn was a “major fedal
action” subject tothe requrementsof NEPA. Id. at *15. Since dlparies acknowldged that
no NEPA review was ®nducted, the Fire Ran therefore violated NEPA. Id. at *17. Itis not
dispued thatthe 2003 Fie Planwhich is he Plan redvant b the Monument FEIS, was
essentlly idential to he 2004 Fire RIn. Therefos, for hie purposes ahisinquiry, the
Court notedhat he Fire Pan reled upon in thé-EIS was invald under NEPA. Once the
invalidity of the relevant Fire Ig&n is established, as it is here, the sfumn before tie Cout
becomes whethehé Monument FEIS tieretthe invdid Fire Plan.

The Forest Service 1ges the ©urt to defer to stateents in the FES that the FES
does na tier to the Fre Plan. SeeAR 18757 (noting thathe FEIS refes to he Fire Pan but
does notely on it in itsanalyis) This agument issimilar to one madeaithe Fie Plan
Case, wherehie ForesService ontendedhat satementsn the Fre Plan asering thatthe
Fire PAn was not meanotbe a decisnal doamment should dipose oflie matter Therethe
Court nated thad the raticnale sypporting tha argunent, take to its logcal erd, would
eliminate all mearingful judicial review under NEPA and the APA. Fire Plan Order at *14.
The Court furher held hat “[i]t is the corgnt of he Fire PAn—not a sttement oflie
document’s intended function—that is the lsdeir the determinatn of whether it 8 a
decisbnal document. Id. Similarly, here,it is thecontent of the FEIS thadetemines
whether ittiers to he Fire Pan, nota simple tatement by he ForesService.

The text of he Proclamabn expresly notes hat “a cendry of fire suppressan has led

to anunpecedentedfailure in ssquoia reprodudion in oherwiseundsturbedgroves” AR

13
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1980; see alsad. (“These forsts ned resbration to counteact he effectsof a centuy of

fire suppressiorand logdng.”). Yet the Forest Service &s a defalt national policy of fire
suppresi®n when wildfres eupt. The Fie Plan $ the ony guidelinerelevant to he
Monument that allows for altemative methads o responding to wildfire. SeeFire Pan Order
at *10 (“[I]t is only the existencef a signe Fire Plan tlt authorizes ofthe-groundfire
managers to gmart from the defaulhationa policy of total fire suppresssn throughouthe

entire forest.”);see als”AR13997 (“Fires will no longer be extirguished urder a afaut

respase lut will be supresse for spedfic reasons.”). This much isclear fom the plan
language d the FEIS: “The speific rationale for fires that aremanagedfor resoure berefits
will be identified in he Fire Management Rid 1d.; see alsAR 13524-25; AR13521
(Appendix A, Response to Coments) (“The discussion regarding the polioysuppress
wildfires is bgond he scope offtis FEIS?). It istherebre apparet thatthe Monument
FEIS expressly relieon this guidancefrom the Fre Planin dewvsing a g¢rategy to repord to
wil dfires ongstert with the pupose and expectations o the Proclamation. SeeAR 13521
(“The Sequoia Natinal Foreshas a Hie Management Plan (tad Juy, 2003) that
documents theonditons under which ahd manager canlav a wildfire to bun rather
than suppess it”). Simplyput, tis rdiance on the spefic straegies of the Fie Plan,
without which dternatives to fire suppssion—as regjred by the Proclaition—are
unavaibble,would constiute tering under 40 C.F.Rsecton 1502.20 ifhe FEIS does not
includesufficient anaysis of wildfire reponse somewhere oth#ran in he Fire Pan.

Defendants coeind thateven i the Courtwere to fnd that he FEIS reked on the
Fire Fan for fire suppression gusidance, it doe not tier tothe Fre Planbecaise it indudesits
own, independerdnalysis of ire managemeryolicies. Paintiff assets, however, thathe
evidence cefendantsrely on in sipport of their argumert pertairs only to fre andfuels
treatment, sut as pescriked thiming (logging), ard na to wildfire managment, which is
guidance an wildfi re response The Court agreeswith plaintiff.

The Court recoguies thathere s signficantintemplay between wildfie reponse and

fire and fwels treatment, particularly wheradls treatment is degmed to baefit wildfire

14




United States District Court

© 00 N O 0o b~ w N P

I
oo b~ W N —» O

N N N N N N N N . Fciréthel\l'(lr\therqglsmﬁt_gf Cauorma'_\
~ ()] (6)] N w N = o O 0] ~ (o)}

N
(o)

Case 3:05-cv-00397-CRB  Document 209  Filed 08/25/2006 Page 15 of 19

resppnse. SeeAR 1997 (2001 Framework RQ) (“Fuel reatmend inciease thefficiency of
firefighting eforts and reduceisks b firefighters thepublic,facilities and stictures, and
naturalresoures. Fuelreaments prowle a buffer beteen developed arsand
wildlands”). Indeed, psactve and antipabry fuel and fre teatments an inegral éement
of effective wildfire management. SeeAR 2011 (“Alternaives hat emphagie fuel
treaments in atsategic patern,and place pority for treatmentn watershedsvith the
highed fire hazard andrisk, are most likely to reduce theacres ard severity of wildfires.”).
Neverthdess, strategs andguidelines or fire and fuels treament provide noguidanceas to
preciely how wildfiresare to bananaged, if ad when they oxur. To dedre tha“[fluel
condtions allow for efficient ard sak suppressia of all wildland fire ignitions” is to explan
why fire andfuel treatment is bereficial to the eosystemand towildfire respnse yet, it
does not ppvide guidace or analsis as torow wildfires should be managd. AR 1997; see
alsoAR 13985-87 (desdning “theelementof fuels hat arekey b the assssment of
wildland fire behaior”); AR 14124-33 (addresng advardges and sateges of the vaous
alternative regardinduels treatmenand prescribeé fire without any analysis of wildfire
respnse).

Many portions of the Alministrative Record to vhich defendants direct the Qurt
either d nat contan an analysis offire managment strateges or ae na part ofan aralysis
the Forest Sevice has adually conducted a adopted. See, a., Defs.Exs B (SAB
Comments), JPublic comments on theElS), N (significantssueso be addresse by he
Forest Serice),and O (chartand tabés withoutanalysis) Moreover.even where defendar
direcs the Courto portons of he Administative Record thaappeard be on pointthe
substancef the material actually cuts against defards’ argunent. In the 200 Franework
ROD, which, acordng to defendants provides thenecessary anbysis here though its
incorporation ind the Morument Plan, the Regional Forester ssat

A fire management ph for each natnal forest...that déines a pogram to manage

wildland and prescribed firesill be completed. This fire management planil/

include the management vdland fre igntionswith the @proprate management
response or range of response tactics.

15
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AR 2002 (emphads added). See alstAR 2154 (2001 Framework FEIS) (“Before widdld
firescan be usedationdfored managers mugirepare dire managememnlan tha
descrbes how prescbed fires and natwally caused wilddnd fires will achieve esource
management objectives.”)’ Rather tha suppat defendats’ contention thafire
management steges were angked,these pdronsof the reord onlyreinforce the
importane@ and regvance of the Fe Plan hat was cret@d subsguent to he 2001
Framework. In addion, where the FEIS adoptactuaknalysis conduted in he 2001
Framework, itagain ether geneally summarzes curent wildfire responsedchniques
locaked elsewherer emphasizethe benefs of fuel reatmend to pre@enting deastaing
wildfires. SeeAR 13832. Even where the redoactualy addresse wildland fireresponse,
it comes by way of a pasing mention without amalysis. SeeAR 13919 (Mbdified Alternatve
6) (“Wildland fire use (dlowing some naurally ignited fires tobum) would beincluded”).

In sum, he Court fnds thatthe FEIS fds to independety analyge fire management
strategies as a sep&aand distinct cocept fromfire and fiels treatment. Bexuse the EIS
relies on this guidace fromthe Fire Plan, Wich itself is in violation of NEPA, the Court
therefore cacludes thathe FEISimpropely tiers to the Fire PlannderKern.

IV. Breach of the 1990 Mediated Settlement Agreement®

The 1990 Mediated Sé&ment Agreementepregnts a sttlement of a digute among
a number o parties regading admnistrative appeals of tre 198 LRMP for the Squda
National Fores. Plantiffs urge tre Courtto find thd the Forst Sevice breached he MSA
by abamoning theagreenent and, if suchabardonment wasappiopriate by failing to

conduct a NEPA review of suich alkandanment. The Forest frvice, on theother hand, fatly

To the exent tha anyandysis in the 2001 Famework does inade firemanagemen
straegy, which the Gourt finds to ke nedigible, that Framework operatal under thedefault
policyof fire uppressanwhich the Monument FEIS sed no longeapgies.See, &., AR 2895
(2001Framework FEIS) (“No sategc landscpe fuels managemehésever beemmplemented
in the farestedecoystems @& the Serra Nevada at anadeqate s@tia scak for a sufficent
period of time to provide aus€ul reference for this environmentd impact datenent.”).

®Plainiff includes this taim for reliefin the Gomplaint and inthe Motion forSunmary

Judgmentbut itis briefed more fuly in the redted cas. The urt addressethis claim herg
but incoporateshe argumerstand breéfing from he reléaed case
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asserts tht, by its silenceegardng the MSA, the Praidertial Prodamation effectively
supercedesthe MSA andtherefore renders it inappicable.

The Forst Sevice yet agiin msseshe wint. First, asthe itle suggess, he MSA
was a resolution to a dispute between itsiparincluding the pags included in these
lawsuis—regading the e€galiy of the 1988 LRMP. It effettely altered the 1988 LRMP ang
therely becane a pat of the LRMP, at leasuntil the LRMP “was rewsed in a&cordancewith
36 C.F.R. setion 219.10(g).”® AR 1685. Defendants do not cent thathe Prochmation
or the 2001 Famework, which als amended the 1988 LRMP, sditesl the condiitons of
sectbn 219.10(g) Moreoverthe FEIS expreddy notes hat it“will amend the cuent [1988
LRMP], aspreviousy amended byhte [2001 Framework].AR 13823. While its clearthat
2001 Framework amended the 1988 LRMP, it was netvesbn in accodance with setion
219.10. To bewe, he 2001 Framework incorpated a number ohe provisons of he
MSA, seeAR 1676-1680, bu at no pint has it beenestablisted tha the MSA is no Iongerin
effect beause of th001 Framework amendment. Rath&e1988 LRMP remainstte
foundatbn of the Monument FEIS, ashas beenrmended throughhte yeas, inclugve of the
MSA. Accordingl, provisbons of the MSA that have been adsisedn subsequent
amendments are noriger effedve, but the MSA neverthebks remais a parpf the 1988
LRMP in dl other respeds until theparties gree that sectim 219.10(g) has bea met°
While the Forest Seiige is correct that the BA providedinterim guidare, its interim term
has not ¢t Igpsed.

The Forest Seice appaentlyrecognies as much becaugedoesnot arguetiat the
2001 Framework has revsed theM SA in satisfation of the tams o the MSA. Instead it

argues that tle Praclamation sipercales tte MSA. TheProdamation does nd expressly

°30 C.F.R. setion 219.1qg) is no longerin effect but t setforth the cyde by which
forestplans wereegulary revised.

“TheForest Sevice cies b a leterfrom the Siera Club noing that the 200 Framavork
satisfadorily addessed many d the provisions o the MSA. AR 18846. The Court recograes
thatit may be*time to dedare theprocess to amend the LM P called for in the MSA completed,”
id., but such a declarain has not yet offially occurred. Since there are more pstb the
MSA than justheSieria Club and the Fest Sevice,thisletter byno means estalkhes hat the
MSA has been ternmated pursant to section 29.10(g).

17
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mention he MSA. Through hat sience,however, thd-orest Serice conénds thathe
Proclamation supercededthe MSA. SeeDefs.” Opp. at19 (“The Procamation eplaced
earlier agrements unlesitcontaned an exptit reservabn.”). Yet he Proclamabn does
statethat the “establishment of the monument issulject to valid existing rights.” AR 1982.
Nevertheéss,defendantasserthat ‘where theravas an intento pregrve exsting
agreements the Proclamation was specific.” Defs.” Opp. at *19. The Court disagrees.
In supportof thisargumentthe ForesServce cies onlyto the dotrine ofexpressio
unius est exclusio alterius, “which teacheshat omisgpons ae the equialentof exclusons
when astatue affirmatively designates cetain persors, things, @ manners of operation.”

ARC Ecologyv. U.S. Deptof Air Force, 411 F.3d 10921100 (9th Cir 2005). This doctme

does not applhere becausehe Proclamabn isnot slent on he MSA. To the exént tha
the MSA is not a @rt of the 198 LRMP, it qudifies as a“valid existingright” becatse its
termination taems have rot been met. Moreover, theProdamation does na desigrate cetain
other ageements snilar to the MSA that would be presed. Thusgven if he doctrne was
relevant here, Wich it is not, it would nbapply to the M&. Without any other supgrt
exceptingthe MSA from thevalid existing rights preseed by the Prolamation, the Gurt
findsthatthe MSA emans in éfed to theextentit has mt beenamended byother NEPA-
compliant amendments.

This concusion s further suppoed by he ForesServices own statments aféer the
Proclamabn was estblished. On March 8, 2002he¢ ForesService wrog a leter o all of
the MSA parties advising tha as to “where [the Brest Service] blieve[s] the Frenework
does and does nateet our obgation to takecertan provisions of he MSAthrough he
Land Management Plan (LMP) amendment and the NEPA process.” AR 1676. Jhere
mention of he Proclamabn supeceding he MSA, nor doeshe ForesServce assdrthat
the 2001 Framework réé ed allprovisions of the MSA. This l&tr is consitent with the
Court’s rding today.

The MSA is part aml parcel of the 188 LRMP urtil that Planhas keen revisedin

satsfacton of the érms of the MSA, which has noétyoccured. Moreoverthe chosen

18




United States District Court

© 00 N O 0o b~ w N P

I
oo b~ W N —» O

N N N N N N N N . Fciréthel\l'(lr\therqglsmﬁt_gf Cauorma'_\
~ ()] (6)] N w N = o O 0] ~ (o)}

N
(o)

Case 3:05-cv-00397-CRB  Document 209  Filed 08/25/2006 Page 19 of 19

alternative in thethe FEIS diectly relies on the LRMP. AccordinglytheCourt findsthat
Modified Alternative 6 is inwalid where it dbes rot acount for any relevan and gplicable
MSA provisons. When the Fose Servece esthlishes a new Monument Plan in acdance
with this opinion, i shall congder the remaining applicable prowsis of the MBA, at least
until the MSA has beerterminated pursuant tositerms.
CONCLUSION

For the foregoing rea®ns, tre Caurt corcludes that theForest Servce faled to
comply with NEPAin prepamg a managementah for theGiant SequoidNational
Monumen as reaired by the Preglentid Prodamaion. Becatse the FPan violates NEPA in
its entirety, the ©urt does rot addess sme d the ather clams that idertify specific aspets
of the Planthat may violate NEPA. Accordngly, plaintiff’s motion for summary judgment is
herebyGRANTED and defendans’ motion forsummary yjdgment is hesby DENIED. The
parties shdlmeet and corgr on a propasd form of judgmentansisent with tis opnion,
which shallbe filed no la¢r than Semmber 15, 20061f the paties are unaklto agre, each
party shallfile a proposed form of judgment by the sane date

IT IS SO ORDERED.

FA~—

Dated: August 252006 CHARLES R. BREYER
UNITED STATES DISTRICT JUDGE
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